Original from 


Digitized by o;8) { CORNELL UNIVERSITY 





CORNELL 
UNIVERSITY 
LIBRARY 





7“ 





E- 


=* 





ee 













“,%.5 le” te - i , , i if z “ge, . 
- a / ¢ = - fy . , i *" y - ‘ A 4 a . a . 
: t'») - \ é %, _ ‘ : * Py Me p 
'~ ry * we es | il 1 on . \ ¥ a. 
>" ® en” 4 Fo 7” F ** ! 
2 J ee “+ ’ * * ° s, » mn & yt ft : aa 
s) on fe ele :% . oF . ee ine” “stg 
. e. 7 m “Gs rs fig : ; » ‘ 7 , ». hs4 
“ ? i> bal bf vis . _ ; + “- n ae # at ‘<—* vee 
Se Serr ' & .- * Z wre s . 4 “ tet, P ; 
' ) » we 7 
’ 
j - x a * x 4 
4 . 
g - ~ ** > & 
“ yt. * 
oy DATE DUE Se 
€ ‘ a e \ 
+. ‘J i _~ —— a er be i & - eT i \ ‘ 
. PP —NEIN | ‘ os Sy P 
1 yi — Daw * 
zh a es 
_ ' " hes d ') Pe. . ae 
an | tO ZU ——__—_———— Te 
” : " a> " ¢ ‘ 
, ’ - Lie 
. | a re : 
= 7 
: fee 5 
s 
»- ty wt 
a u : 
. 
® r a » re 
y a= g 
ot ~ Z 
. we . ‘ , 
. ‘ it ai 
ae | 
ve , . 
r | 4 
, , a: 
: ry 
ee : . 
, | pre i. dy | 
., vi, . a 
ta vy 
7 e = 
my | % 
i : t 2 wp 
a 
« ” 96 
pare Ses: ; 
; dae" 
4 4 . a. 4 4, 
! a m a 
“= * ‘e 4 
} 4 
e » + 
7 ys 
: Pa ot 
r ‘ 
Pie oe g _ ’ 
ao” 
4 
f . bd . 
se Py ” > 
; “3 | é 
5 My | , 
GAYLORD PRINTEDINWY. S.A. ” " * 
. ee 
. ° a 7 —— ——s . . 
~ ; . The ? + , | + a"; as s i * ry 
‘ ° bye al " ' J " ve «4 Bats 
“+ - , ie e : fie’ “a }3 3 "ty 
ve ee ¢ a F ; 
. e o & aa Pa 
“ee Lego os 
ot Ret Cornell University Library ca * 
[wn] K .B79 gt. 
: = 
. _ The law of the its ments :a co 
+ ; 
: . ; 
-* 
f- - —- a> 
: | J 
| | 3 1924 023 602 331 ao & | 
j 
4 


a ae 


’ 
‘ J = 4 
Digitizedby Goo 0] [ate a ty 
. e > 7 - ° 


Original fom ‘ 





Google 


Original from 


Diatzed by (GOK gle CORNELL UNIVERSITY | 





OTHER LAW BOOKS 
published by 
Messrs. KELLY & WALSH, Limited. 


Commentary on the Common Gaming Houses 
Ordinance (V. of 1888) by R. St. J. Braddell. 


Price $5. 


The Courts, Civil Procedure, Repeal, and 
Civil Law Ordinances, 1907-1910 by 
R. G. van Someren. 


Price $35. 


The Straits Settlements Law Reports 


by arrangement with the Singapore Bar Committee. 





Google 


THE LAW 


STRAITS SETTLEMENTS 
A COMMENTARY 


BY 


ROLAND Sr. JONN BRADDELL, 


a 
of the Middle Temple, Barrister-at-Law; Advocate and Solicitor 
of the Supreme Court of the Straits Setilements. 


SMNGapore ; 





KELLY & WALSH, LIMITED, PRINTERS, . oie aoe 
AND aT SHANGHAI, HonGkonG, YOKOHAMA. Mee a 
i 
1915. ~~ 
wu : 
~ ze. |. iene Kas. Nes 
> ~ ” 


Google 


Digitized by CGoc gle 


7% 


Original from 


CORNELL UNIVERSITY 


DEDICATION 





THis WorK Is DEDICATED 
TO 
MY FATHER 
SIR THOMAS vE MULTON LEE BRADDELL, 
KNIGHT BACHELOR, 
CHIEF JUDICIAL COMMISSIONER OF THE 
FEDERATED MALAy STATES, 


TO WHOM I OWE EVERYTHING. 


Goosle 


~ N 


Original from 


Digitized by Google CORNELL UNIVERSITY 


PREFACE. 


In 1898,S1R WALTER JOHN NAPIER, D.C.L., late Attorney- 
General of this Colony, published a short treatise, entitled 
“ An Introduction to the Study of the Law administered in the 
Colony of the Straits Settlements.” This work, which was of 
the greatest value and dealt with a subject never before attemp- 
ted, has become out of date during the sixteen years which 
have elapsed since its publication; furthermore, it only pur- 
ported, as its title expresses, to be an introduction to the subject 
with which it dealt. The need of a book of its description is, 
however, obvious; and accordingly, I projected the writing of 
the present work which is intended to bring Sik WALTER 
NAPIER’S book up-to-date and to expand it. I wrote to SIR 
WALTER Napier for his permission to use his book, which he 
most courteously accorded me. | | 


I have not attempted to acknowledge throughout this book 
my indebtedness to the “Introduction”; to.have done so 
would have entailed countless footnotes. I considered it better 
to make full acknowledgement in my Preface; and I have, 
therefore, the greatest pleasure in extending to SiR WALTER 
NAPIER my most grateful thanks for his permission to use his 
ee as I chose, and for the abundant use which I have made 
of it. 


I desire also to extend my thanks for facilities accorded 
to me, and for assistance given to me, to SIR JOHN ANDERSON, 
G.C.M.G., K.C.B., the Hon. Mr. R. J. WILKINSON, C.M.G., the 
Hon. Mr. G. A. Goopman; to Mr. W. Foster, C.I.E., Keeper 
of the Records at the India Office, who gave me every assis- 
tance In my use of the Straits Settlements Records preserved 
there; and finally to the Government of this Colony for 
financial assistance given to me in the publication of this work. 

I shall be much obliged to my readers if they will point 
out any mistakes which may have occurred in this work 
or make any suggestions for the second edition which will be 
entailed after the labours of the Statute Revision Commission, 
of which I am a member, have been completed. 


SINGAPORE, IQI5. R. St. J. B. 
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COLONIAL LAW REPORTS. 


A selection of Oriental cases decided in the Supreme Courts of 
the Straits Settlements by R. C. Woods, printed at Penang, 
1869 (reprinted 19:11 by Sweet & Maxwell, Ltd., 3, Chancery 
Lane, London) .. - a ‘is 


Straits Law Reports, being a Report of cases decided in the 
Supreme Court of the Straits Settlements, Penang, Singapore 
and Malacca, by STEPHEN LEICESTER, printed at Penang, 1877 


Cases heard and determined in Her Majesty’s Supreme Court of 
the Straits Settlements, 1808-1884, by J. W. Norton Kysue, 
printed at Singapore, 1885 and 1886, in 3 volumes ;— 


Vol. I. contains Civil Cases .. ‘a oe isn 
Vol. II. contains Criminal Rulings, Admiralty, Bankruptcy, 

Ecclesiastical and Habeas Corpus Cases... ve 
Vol. III. contains Magistrates Appeals ve 


Vol. IV. published subsequently in 1890 contains cases on 
all subjects from 1885-1890 sive . 


THE StTrRaAiTs Law Journat, printed at Singapore :— 


Vol. I. June 1888 to May 1889 “a is oe 
Vol, II. June 1889 to May 1890 ne a oe 
Vol. III June 1890 to December 1890 .. a oe 


Vol. IV. January 1891 to June 1891 or 


STRAITS Law Reports, New Series, from July 1891 to April 
1892, being the reports issued in connection with volume V. 
of the Straits Law Journal da “a ‘es at 


STRAITS SETTLEMENTS Law Reports, published under the direc- 
tion of the Singapore Bar Committee, with the approval of the 
Judges of the Supreme Court, printed at Singapore by Kellv 
& Walsh, Ltd. These Reports were commenced in 1893 and 
have now reached the 13th volume ‘4 ave oe 
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CHAPTER I. 
LEGAL HISTORY. 


The Colony of the Straits Settlements, at present, 
comprises the Island of Singapore, the Town and 
Province of Malacca, the Territory and Islands 
of the Dindings, the Island of Penang, Province 
Wellesley, Christmas Island, the Cocos Islands, and 
the Island of Labuan, and their dependencies. For 
Administrative purposes the Colony is divided into 
four Settlements :— 


(1) The Settlement of Singapore, which also 
includes Christmas Island and the 
Cocos Islands; 


(2) The Settlement of Penang, which also 
includes Province Wellesley and the 
Territory and Islands of the Dindings; 


(3) The Settlement of Malacca; and 
(4) The Settlement of Labuan. 


It is proposed in this Chapter to trace the history 
of the acquisition of these Settlements and places, 
and the history of the Supreme Court and _ its 
jurisdiction, from a chronological point of view, as 
far as may be, with references tothe more important 
Acts and Ordinances in their order of date. 


PERIOD I.—FROM THE ACQUISITION OF PENANG 
TO THE GRANTING OF THE FIRST 
CHARTER OF JUSTICE. 


British connection with (#)Malaya began by 
individual and trading ventures from 1576 to 1684. 


(a) I use the term ‘‘ Malaya’ in the widest sense and for want 
of a better expression.—R.B. 
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Sir Francis Drake came to Malaya in 1578 in the 

course of his famous voyage round the world; 

Cavendish came in 1588, and Lancaster in 1592 in 

the course of his first voyage East. From 1594 to 

1598 Houtman’s Dutch expedition came and traded 

in the various parts of Malaya. The importance of 

the early trading voyages is that such big profits 

accrued from them that the English became con- 

vinced of the great value of the Malayan trade with 

East IndiaCo. the direct result that in 1600 the East India 

Company was formed and received a Royal Charter 

for 15 years. It had for its principal object trading 

in Malaya; thus, it may be said fairly that the early 

Malayan trade was the parent from which our Indian 

Empire sprang, and as will be seen Malaya, so far 

as it was British, was directly connected with India 

until 1867. British connection with Malaya was at 

first entirely non-political and it so continued until 

1684, from which date until 1762 it was a mixed 
political and commercial connection. 


puarapces one In 1684 the East India Company’s Government 
at Madras established a fort and factory at Indra- 
poer, and on June 25, 1685, Fort York at Bencoolen, 
from the establishment of which Fort may be dated 
the dawn of British power in Malaya. 


In 1763 the Fort and establishment at Bencoolen 
were formed into a separate Presidency with a 
Lieutenant-Governor at its head; but though the 
British were thus established in Sumatra they had 
no foothold in the Straits of Malacca, while on the 
other hand their great rivals, the Dutch, were 
established at Malacca and had been so for some 
hundred odd years. 


leanne The British accordingly judged it necessary to 
establish a commercial port in the Straits of Malacca, 
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and at first, Acheen was considered the proper place; 
a Mr. Kinloch was sent to the King of Acheen 
towards the end of 1784 but his efforts at negotia- 
tion proved fruitless. Then Captain Light proposed 
the Island of Penang and in 1786 negotiations were 
opened with the King of Kedah for the cession of 
the island: these proved successful (4) and Captain 
Light with a body of Marines landed at Penang 
on July 15, 1786, and hoisted the British flag on 
August 11, 1786, the eve of the birthday of the 
Prince of Wales in whose honour the Island was 
re-named “Prince of Wales’s Island,” by which 
Name it was long known; but for the sake of 
convenience the name ‘‘ Penang” will be used herein. 


The occupation had taken place by virtue of the 
agreement entered into between the King of Kedah 
and Captain Light for the cession of the Island, 
and on May 1, 1791, a Treaty (6) was concluded by 
Captain Light which provided for the mutual sur- 
render of runaway slaves, debtors, forgerers and 
murderers; for the necessary supply of provisions, 
duty free, from the mainland to the residents on the 
Island and shipping in the harbour, and for the 
annual payment to the King of 6,000 Spanish dollars. 
The King was also bound not to allow Europeans of 
other nations to settle in his country. The Treaty 
was expressed to continue “as long as the Sun and 
Moon give light,” and it appears to have heen 
negotiated under the impression that the King of 
Kedah was an independent sovereign, whereas he 
was in reality a tributary to Siam. The British 
Government over Penang was, however, expressly 
acknowledged by the Siamese under the (¢) Treaty 
of Bangkok, June 20, 1826. 

(2) Appendix i; Agreement of 1786, 


(5) Appendix i; 
(c) Hertslet's Treaties, viii, 707. 
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When Penang was first occupied, it was practi- 
cally uninhabited; the Charter of 1807 says “wholly 
uninhabited,” but the better opinion seems to be 
that adopted by Sir Benson Maxwell, R., in his 
historic judgment in Regina v. Willans, viz., that it 
was inhabited by four Malay families. 


In his (4) Memoir addressed to the Indian 
Government on September 1, 1787, Captain Kydd, 
an engineer officer, says: 


“Penang as yet can be said to have no inhabi- 
‘‘tants of its own or even any but the servants of 
‘gentlemen and the followers of the troops that are 
“firmly established. When it was first taken pos- 
“session of by this Government there were a few 
“Malay families who subsisted by fishing and 
“extracting of Wood, Oil and Dammer and who 
“lived near the Point where the Fort stands but 
‘‘have removed to another part of the Island. One 
‘‘of these people (a very old man) gives an account 
“of there having been about 30 years ago a great 
‘many inhabitants on the Island (not less than 
‘‘three thousand) and that at one place it was well 
“cultivated, which is evidenced by the number of 
“burying places that are yet to be seen on a part of 
“the Island which comprehends at least a space 
‘‘of 3 square miles and which from the clearness of 
‘‘wood, and from many fruit trees that are yet to be 
“seen and above all from the appearance of in- 
“closures and furrows, gives a convincing proof 
“that the whole of that span has been recently in 
‘cultivation. These people having given them- 
“selves up to plunder and piracy which disturbed 
“the commerce of India, the King fitted out an 
‘‘armament and expelled them from the Island.” 

















(2) This most interesting memoir will be found amongst the 
Straits Settlements Records under date at the India Office. —R.B. 
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Such being the state of affairs at the time of the 
acquisition, what was the lex'loct? Did the settlers 
bring with them the law of England then in being, 
on the ground that the Settlement was acquired by 
occupancy ? or was the Malay law of the Kingdom 
of Kedah to be enforced, on the ground that it was 
a ceded country and had formed a part of that 
Kingdom ? 


_ The Privy Council has decided that the former 
is the correct answer. 


In Regina v. Willans (1858), Sir Benson Maxwell, 
R., considered that Captain Light and his marines 
came not as Colonisers but as a garrison to take 
possession of a ceded territory, and that therefore 
the law of England could hardly have been made 
the lex loct, but was only the personal law of the 
garrison and its followers. He held also that the 
law of Kedah could not apply, because at the time 
when Penang became a British possession it was 
without inhabitants to claim the right of being 
governed by any existing laws, and without tribunals 
to enforce any. Sir Benson Maxwell held that 
though four Malay families were found on the 
Island, yet it could not be said to be inhabited, 
and he described it as a “desert Island.” But 
whatever the law of the land ought to have been 
de juve, Sir Benson Maxwell considered it clear that 
for twenty and more years after the founding of 
the Settlement no known body of laws was in. fact 
recognized as the law of the place. This state 
of affairs will be dealt with later. 


In Fatimah v. Logan and others (1871), Sir 
William Hackett, J., disagreed with Sir Benson 
Maxwell as to the position of Captain Light and his 
marines. He held that he was not merely ‘the 
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Commandant of a garrison but was also an able 
administrator who obtained the Settlement for the 
Enst India Company and so for the Crown of 
England, and that as the Island was virtually un- 
inhabited the case fell under the general rule that 
when Englishmen establish themselves in an un- 
inhabited or barbarous country they carry with 
them the laws and the sovereignty of their own 
country. He agreed that whatever the law ought 
to have been de juve the fact was that for twenty 
years no body of known law was recognized as the 
law of the place. 


In Ong Cheng Neo vs. Yeap Cheah Neo and 
others (1872), the matter was finally settled by the 
Privy Council as follows :— 


“‘ With reference to this history” [i.e. the history 
of the Settlement in Penang], “it is really im- 
‘“‘material to consider whether Prince of Wales’s 
“Island or, as it is called, Penang should be 
“regarded as ceded or newly settled territory, for 
“there is no trace of any laws having been estab- 
“lished there before it was acquired by the East 
“India Company. In either view the law of 
“England must be taken to be the governing law, 
“so far as it is applicable to the circumstances of 
“the place, and modified in its application by these 
“ circumstances.” 


The success of the settlement was immediate 
and startling, so that within three years from its 
acquisition Captain Light was able to report that 
there was a population of 10,000 on the Island, 
which was continually being increased. The bulk 
of the first settlers were Chinese, Malays and 
Chulias. There was no regular form of Govern- 
ment, Captain Light was styled the Superin- 
tendent and had to administer affairs as best he 


Google 


LEGAL HISTORY. ~ 7 


could with such assistance as he could get by letter 
from India. As has been said, no known body of 
law was administered. Captain Light, recognizing 
the rapid growth of the settlement and the conse- 
quent urgent need of Courts and Police, addressed 
the Governor-General of India in that behalf, but in 
a letter dated the 26th January, 1788, the Governor- 
General in Council replied that he did not think 
himself at liberty to make any such permanent 
regulations until express authority had arrived from 
Europe and that until then Captain Light was to 
preserve good order as well as he could by imprison- 
ment or other common punishments so far as the 
inhabitants sot British Subjects were concerned, 
and excepting in case3 of murder. 


Captain Light and his immediate successors 
seem to have administered justice according to the 
dictates of their consciences. Thus, Mr. George 
Caunter, a Magistrate, in 1797 punished a Chinese 
man and woman for adultery by ordering them to 
have their heads shaved and to stand twice in the 
pillory from four to six in the evening and the man 
to be imprisoned until he could be sent off the island. 


The native inhabitants expressed a desire that 
they should be tried and governed under their own 
laws with the result that in 1792 Captain Light 
decided upon and carried into effect the committing 
of the administration of justice in each class toa 
headman. 


In 1793, a serious charge of murder was brought 
against a European named James Sudds, which 
called the attention of the Indian authorities very 
forcibly to the state of affairs on the Island. As 
there was no power to deal with Sudds under the 
instructions of 1788, since he was a British subject, 
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he was sent to Calcutta to stand his trial there; but: 
he was soon released as the Advocate-General was 
of opinion that there was no law by which the trial 
could be effected since the jurisdiction vested in 
the Supreme Court of Calcutta by the Statute 13 
Geo. III c. 63, s. I4, was confined to Bengal, 
Behar and Orissa. 


In January, 1794, Captain Light again addressed 
the Board of Directors of the East India Company, 
pointing out the need for a regular form of Govern- 
ment, for the establishment of Police and of Courts 
of Justice, but Lord Teignmouth, the Governor- 
General, replied that he did not think himself 
authorised to establish formal and regular Courts, 
but that he had passed certain Regulations which 
he forwarded for Captain Light to act upon, and 
which are now usually known as the Regulations 
of 1794. “These Regulations appear to have 
“continued in force and indeed to have been the 
‘‘only Criminal law in force down to the time when 
“the first Charter was granted’; so said Sir 
Benson Maxwell, R., in Regina v. Walans. 


The Statute, 13 Geo. III c. 63, was extended 
in 1800 by the Statute 39 & 4o Geo. III c. 79, 
s. 20, so as to cover all factories and places subject 
to the Bengal Presidency, and so to include Penang. 
The Island was accordingly given a regular form 
of Government, being constituted a Lieutenant 
Governorship under the Bengal administration. Sir 
George Leith, Bart., was appointed the first 
Lieutenant-Governor and arrived on the 19th April, 
1800. 


On the 15th March, 1800, instructions for the 
administration of civil and criminal justice were 
sent to Sir George Leith who was directed therein 
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to proceed to frame Regulations for the administra- 
tion of justice to the native inhabitants upon the 
principles set out in the instructions. 


These principles were as follows :— 


16. The laws of the different peoples and tribes of 
which the inhabitants consist, tenpered by such parts of 
the British law, as are of universal appiication being 
founded on the principles of natural justice, shall 
constitute the rules of decision tn the Courts. 


This was a curious inversion, for the law to be 
administered should have been the British law modi- 
fied to suit the circumstances of the Settlement. 
Sir George Leith does not seem to have framed 
any regulations under these instructions nor were 
such ever framed by anyone else, it would seem. 


On the 6th June, 1800, Sir George Leith con- 
cluded a new Treaty (4) with the King of Kedah 
which annulled the agreement of 1786 and the 
Treaty of 1791. By this new Treaty, the British 
obtained the cession of the district, known as 
Province Wellesley on the mainland oppesite 
Penang, and it became and has always remained part 
of the Settlement of Penang. This Treaty was not 
approved and confirmed by the Governor-General in 
Council until November, 1802. 


On the 7th August, 1801, the first professional 
Judge arrived in Penang, Mr. Dickens, an English 
barrister, who had gained a considerable reputation 
during his practice at the Bar in India. Soon after 
his arrival, he reported that he had looked into the 
public records and that there was nothing upon 
which to administer justice save the Regulations of 





(a) Appendix i. 
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1794 which gave him no authority over British sub- 
jects, of whose conduct he complained bitterly and 
frequently. Mr. Dickens from this time onwards 
kept up a correspondence with the authorities 
upon the subject of the administration of justice; 
he entered into altercations with the Lieutenant- 
Governor who overrode his decisions in a way which 
shocked Mr. Dickens’ legal conscience; and generally 
by his stubborn conduct and untiring perseverance 
brought or hastened the Indian Government into 
making the arrangements of 1805 for the better 
administration of Penang, and the East India Com- 
pany into petitioning the King in 1805 for a Charter 
of Justice for the Settlement. 


Mr. Dickens’ judgment in the case of Palangee 
v. Tye Ang and In the Goods of Ethergee, deceased, 
illustrates very forcibly the position of affairs. He 
held there that there were no civil or municipal laws 
in force in Penang other than the Regulations of 
1794, that the only law in force was the “law of 
Nature” and that he would look whenever possible 
and making the necessary allowances to the law of 
England. He accordingly applied the Statute of 
Frauds to the cases before him; and was promptly 
over-ruled by the Lieutenant-Governor. 


These cases and another led to his writing his 
long and interesting report to the Indian authorities 
in June, 1803 (4), in which he repeated that the only 
law for his guidance was the ‘law of Nature” and 
pointed out that that law gave him no assistance 
respecting wills, succession, inheritance, grants of 
Probate or Letters of Administration and similar 
matters. He concluded by urging that the growth 
of the population and commerce of the Island made 


(a) 1 Ky. 25. 
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the promulgation of laws an imperative necessity. 
Sir George Lieth in 1804, and Mr. Robert Farquhar, 
his successor, also reported to similar effect. 


In 1805, accordingly, Penang was formed into a 
separate Presidency, and Mr. Philip Dundas was 
appointed as Governor and arrived with his Council 
in September, 1805. In December of this year the 
Governor in Council passed a Regulation creating 
and establishing an Ordinary and Mr. Dickens 
thence onwards exercised jurisdiction accordingly. 
Mr. Dickens sat for the last time in Court on May 
31, 1808, when in consequence of the news that 
Sir Edmund Stanley, the new Recorder, was on his 
way to Penang bringing with him the new Charter 
of Justice, the Court.was declared to have ceased 
and determined for ever as from that date. 


Thus ended the period of legal chaos in Penang 
and the history of the Supreme Court began. 


PERIOD 2.—FROM THE GRANTING OF THE 
FIRST CHARTER OF JUSTICE TO THE 
GRANTING OF THE SECOND. 


On the 25th March, 1807, the Crown granted the 
first (4) Charter of Justice and by it established a 
Court of Judicature in Penang. 


The Charter provides that there shall be within 
the factory of Prince of Wales’s Island ‘‘and the 
places now and at any time to be subordinate or 
annexed thereto,” a Court of Record, to be called 
The Court of Judicature of Prince of Wales’s 
Island.” The Court consisted of the Governor, 


(a) This Charter of Justice will be found in volume 8 of the 
Straits Settlements Records at the India Office; there is no copy 
of it in the Colony. 
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three Councillors, and one other Judge, to be called 
the Recorder of Prince of Wales’s Island; and Sir 
Edmund Stanley was appointed the first Recorder. 
Then follow provisions as to the status of the mem- 
bers of the Court, as to the appointment of officers 
of the Court and as to other matters. 


The Court is to have the jurisdiction and powers 
of the Superior Courts in England and the several 
Justices, Judges and Barons thereof ‘‘so far as 
circumstances will admit” and it is to exercise 
jurisdiction as an Ecclesiastical Court ‘‘so far as 
‘“‘the several religions, manners and customs of the 
‘inhabitants will admit.” 


The jurisdiction is limited as to non-residents by 
a declaration that the Court shall not have power 
to try any suit against any person who shall never 
have been resident in the Settlement, nor against 
any person then resident in Great Britain or Ireland, 
unless such suit or action against such person then 
so resident in Great Britain or Ireland shall be 
commenced within two years after the cause of 
action arose, and the sum to be recovered be not of 
greater value than $12,000. 


The Court is then empowered to exercise 
authority over the persons and estates of infants 
and lunatics, and to grant probate and letters of 
administration. Regulations then follow with 
regard to the conduct of executors and admini- 
strators, and power is given to the Court to allow to 
these persons a (4) commission for their trouble. 


The mode of procedure in the Court is then 
sketched out. Non-Christian or Quaker witnesses 
are to be sworn “in such manner and form as the 


(a) See In the Goods of Willtams Russell, 2 Ky. Ec. 6. 
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“‘Court shall esteem most binding on their con- 
“sciences.” The Court after hearing a case is “‘to 
‘‘give and pass judgment and sentence according to 
“‘justice and right.” 


With regard to criminal matters the Court is 
to be “A Court of Oyer and Terminer and to try 
‘‘and determine indictments and offences and to give 
“judgment thereupon, and to award execution 


‘‘thereof, and in all respects to administer criminal 


‘‘justice in such or the like manner and form, or as 
“‘nearly as the condition and circumstances of the 
‘place and persons will admit of, as Our Courts of 
““Oyer and Terminer and Gaol Delivery do or may 
*‘do in’’ England ‘‘due attention being had to the 
‘several religions and manners and usages of the 
‘native inhabitants.” 


Then follow provisions as to various matters, 
as to juries, Quarter Sessions and Appeals to the 
King in Council. There was no Court of Appeal 
in the Settlement; the appellant had to go to the 
King in Council. In civil matters he had first to 
petition the Court and give such security as the 
Court directed, if it granted his petition; the peti- 
tion to appeal had to be lodged within 6 months 
and the value of the matter in dispute had to be 
above the sum of $1,600. In criminal matters, an 
appeal lay in all indictments, informations and 
criminal suits and causes whatsoever upon such terms 
as the Court might order. Appeal to the King was 
further allowed in all cases from a refusal by the 
Court to grant leave to appeal. 


Permission was given to the East India Company 
to establish Courts of Request for the recovery of 
small debts, limited in amount to thirty-two Spanish 
dollars. Power was given to allow the jurisdiction 
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of such courts to be local or personal, with respect 
to any particular class or tribe of the population. 


Such were the provisions of the Charter; the 
principal point for notice as to the Court itself 
is that the Executive and the Judiciary were mixed, 
a policy which lasted until 1868 and was the cause 
of endless friction. 


What effect did the introduction of this Charter 
have upon the lex locz? 


The Judges of the Colony have, without excep- 
tion, held that the Charter of 1807 introduced the 
English law as it then existed into Penang. The 
Privy Council in the (4) only case involving this 
question which has come before them, based their 
judgment upon the ground that the English law 
became the lex Jocz upon the occupation of the Island 
and expressed no opinion as to the effect of the 
Charter. 


It is necessary to examine the cases upon the 
subject and for this purpose a chronological order 
seems the best. 


In Kamoo v. Thomas Turney Bassett (1808), 
Sir Edmund Stanley, R., held that by the Charter 
of 1807 not only was the English Criminal law 
extended to the Settlement of Penang, but that 
civil injuries are also to be redressed according to 
English law; and that, even as regards offences or 
wrongs committed or done before the Charter. 


In Rodyk v. Willtamson (1834), Sir Benjamin 
Malkin, R., said that he was :— 

“Bound by the uniform course of authority to 
“hold that the introduction of the King’s Charter 


(a) Ong Cheng Neov. Yeap Cheah Neo, « Ky. 326; L.R. 6 P.C. 
381; Cf. supra. 
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*‘into these Settlements, had introduced the existing 
‘‘law of England also, except in some cases where it 
“was modified by express provision, and had abro- 
“sated any law previously existing.” 


In the case of [1 the goods of Abdullah (1835), Sir 
Benjamin Malkin, R., decided that the law of 
England was introduced into Penang by the Charter 
of 1807, and that a Mahomedan might, by will, 
alienate the whole of his property, although such 
alienation would be contrary to Mahomedan law. 


These last two cases were followed by Norris, R., 
in 1838, in the case of Moraiss v. de Souza. 


In Regina v. Willans (1858), Sir Benson Maxwell, 
R., after discussing the condition of Penang before 
the Charter proceeds thus :— 


“It must be presumed that the Charter of 1807 
“was granted with a full knowledge of this state of 
“things and was intentionally adapted to it. No 
‘‘law was introduced aliunde, contemporaneously 
““with the Charter. It was competent to the 
«‘Crown to introduce the law of England into the 
<‘Settlement by such an instrument as a Charter, 
“Campbell v. Hall, 1 Cowp. 204; and if that law 
‘‘was not previously in force, and the language of 
“the Charter directed that it should be administered 
“here, it follows that the Charter did introduce the 
“‘law of England into the Settlement; and the 
“‘question, to what extent English law became the 
“law of the land is, then, a question of construction 
“rather than of general legal principle, or at least 
*“ of the one as well as of the other. 


‘*Now, the Charter does not declare, totsdem 
“‘yerbis, that that law shall be the territorial law 
“‘of the Island; but all its leading provisions 
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‘“‘manifestly require, that justice shall be adminis- 
“tered according to it, and it alone. As_ to 
“Criminal law, its language is too explicit to admit 
“of doubt. It requires that the Court shall hear 
“and determine indictments and offences, and give 
‘judgment thereupon, and award execution thereof, 
‘and shall in all respects, administer Criminal 
“Justice in such or the like manner and form, or 
“‘as nearly as the condition and circumstances of the 
‘‘ place and the persons will admit of, as in England. 
‘And I think it equally plain that English law was 
‘intended to be applied in Civil cases also. The 
‘‘ Charter directs that the Court shall, in these cases, 
““oive and pass judgment and sentence according 
‘“*to Justice and Right.’ The ‘ Justice and Right’ 
“intended, are clearly not those abstract notions 
‘‘repecting that vague thing called natural equity 
“or the law of nature, which the Judge, or even 
“the Sovereign may have formed in his own mind, 
“but the justice and right of which the Sovereign 
‘‘is the source or dispenser. The words are 
“obviously used in the same sense as in the well- 
“known chapter of Magna Charta from which 
‘‘they were probably borrowed; ‘nulli vendemus 
“‘nulli negabimus aut differemus justitiam vel rec- 
“*tum.’ They are, in jurisprudence, mere synonyms 
“for law, or at least only measurable by it; and a 
“direction in an English Charter to decide according 
“to justice and right, without expressly stating by 
“what body of known law they shall be dispensed 
“and so to decide in a country which has not 
“already an established body of ‘law, is plainly a 
“direction to decide according to the law of 
England. | 


“The whole of the Charter appears to me to 
“support this view. It gives the Court the powers 
“of the Superior Courts of Law and Equity at 
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“Westminster, to be exercised as far as circum- 
‘stances admit, without stating or leaving any room 
“for presuming that it was intended that those 
“powers should be exercised otherwise than in the 
“same manner and under the same rules and 
“principles as they are exercised in England. The 
‘classification of property into ‘real and personal,’ 
“‘of actions or ‘pleas’ into ‘real, personal, and 
“mixed, and the power given to grant Probates 
‘“fand Letters of Administration, shew that the law 
“‘of England was also in contemplation. In the 
‘‘clause which directs that parties interested in 
‘‘administration bonds may sue in the name of the 
‘‘East India Company, to whom the bonds are 
“executed, it incidentally implies that the rule 
“peculiar to the Common law, that choses in action 
‘‘are not assignable, is to be in force. The clause 
“‘which provides for the discharge of prisoners under 
“writs of Habeas Corpus, refers to a right which no 
“‘other law gives to the subject, and which was not 
“ previously in existence here.” 


‘‘The negative evidence on this subject, is at 
‘‘least as strong as the positive. In no part of the 
‘‘ Straits’ Charters is mention made of any other law 
“than that of England; and the silence is perhaps 
‘“nowhere more remarkable than in these passages 
‘‘which purport to adapt the Administration of 
‘Justice by an European Court to the peculiar 
‘‘ institutions of Asiaticraces. Where Ecclesiastical 
‘jurisdiction is conferred on the Court, it is to be 
‘“exercised only so far as the religions, manners 
‘‘and customs of the inhabitants admit. In the 
‘* Administration of oaths and of Criminal Justice, 
‘falso, and in framing process for carrying out the 
‘‘ orders of the Court, attention is to be had to the 
‘‘religions, manners, and usages of the native in- 
“habitants; but nowhere is it said that their laws 
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‘‘are to be attended to, not even in matters of 
**contract and succession, as in India. Indeed, the 
“provision respecting the framing of process is 
‘“‘expressly guarded by the provision that the 
‘‘prescribed adaptation to native opinions and 
“usages shall go only ‘as far as the same can 
“““ consist with the due execution of the law and 
‘**the attainment.of substantial justice.’ ”’ 


“The exclusion of native law is also remarkable 
“in the clause empowering the establishment of 
“small debt’s Courts. Although it is provided that 
“the jurisdiction of those Courts may be ethnical 
“instead of local, if thought advisable, nothing is 


“said about applying native law to native cases, 


“but it is merely required that the ‘ Administration 
‘fof Justice’ shall be adapted, so far as circum- 
“‘stances permit, to ‘the Religions, Manners, and 
‘Customs’ of the native inhabitants, while the 


_“ Rules of Practice are to conform, as nearly as may 


““be to the Rules of the English Courts of Request. 


“Tt may be said that with respect to at least two 
“classes of Orientals, Mahomedans and Hindoos, 
“their laws are part of their religions, and that the 
‘‘Charter includes the former when it mentions the 
‘latter. This might be so, if the Charter were a 
‘“‘Mahomedan or Hindoo instrument, but law and 
“religion are too distinct in their nature and to 
‘“‘English apprehension, to be treated otherwise 
“than as distinct in the construction of an English 
‘“‘ Charter.” 


In 1871, the question was re-opened by the then 
Attorney-General (Thomas Braddell, c.m.c.) in the 
case of Fatimah v. Logan. The propositions sought 
to be established by the Attorney-General in that 
case were two: (1) that previous to the Charter of 
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1807, Mahomedan law was in force in Penang; 
(z) that the Charter made no difference in this 
respect. The first proposition (2) has already been 
dealt with; as to the second, Hackett, J., held as 
follows :-— 


“The Charter of 1807 seems to have set at rest 
-“‘this vexed question of the lex loct of Penang. 
“‘In India, the Judges have in a long series of judg- 
“‘ments, which have not been dissented from by the 
“Privy Council, held that the first introduction of 
“‘English law into Calcutta was effected by the 
“‘Charter of George I, by which in the year 1726, 
“‘the Mayor’s Court was established, and the Judges 
“‘of this Settlement have felt themselves bound by 
“‘the uniform course of authority, to hold that the 
*‘introduction of the King’s Charter had a similar 
“effect here. The question has been re-opened by 
“‘the Attorney-General, and he has maintained, in 
“‘opposition to the views I have mentioned, that 
‘‘the King’s Charter of 1807 had no effect upon the 
“‘law of the place, being a mere machine through 
‘““whose instrumentality the law is enforced. He 
“‘also relied on the circumstances that the Court is 
“directed in civil matters, to give judgment, not 
‘according to the law of England but according<to 
“justice and right. But as Sir James Peacock 
‘‘observed in the case of The Advocate-General of 
“‘ Bengal v. Ranee Saweneye Dosse [g Moo. Ind. App. 
** 398] speaking of the Charter of George I (and his 
‘“‘remarks are equally applicable to the Penang 
“Charter of 1807) ‘there can be no doubt that it 
“was intended that the English law should be 
«« «administered as nearly as the circumstances of the 
‘“‘¢ place and of the inhabitants should admit. The 
“‘¢words “give judgment according to justice and 


(a) At p. 5. 
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‘right’ in suits and pleas as between party and 
“¢ party, could have no other reasonable meaning than 
“ «Justice and right according tothe laws of England, 
“*so far as they regulated private rights between 
‘“““party and party.’ But ifthe current of authority 
‘‘which has flowed so long in one direction is to be 
‘*‘ disturbed, it cannot be in this Court. I am there- 
“fore of opinion that qudcunque vid either on the 
“Settlement of the island or if not then, by the 
“Charter of 1807, the law of England was introdu- 
“ced into Penang and became the law of the land 
“and that all who settled here became subject to 
“that law.” 


The new Court first sat to try a case on the 3rd 
June, 1808, when the Governor and the Recorder, 
Sir Edmund Stanley took the Bench (the Registrar 
being Thomas Stamford Raffles, founder of Singa- 
pore) and heard the cause of “In the Goods of 
Andrew Cartwright deceased.” 


On the 2oth May, 1809, a proclamation was 


issued constituting the Court of Requests and 


Commissioners were appointed thereto. Quarter 
Sessions were held regularly from the 11th June, 
1808, and Sessions of Oyer and Terminer from the 
5th September, 1808. Thus the old order of chaos 
passed and the true legal history of the Colony was 
entered upon. 


The next events in the history of the Colony 
were the acquisitions of Malacca and Singapore, 
which led to the granting of the second Charter. 


In 1511 the Portuguese under Albuquerque drove 
the Malays out of Malacca and were in turn driven out 
by the Dutch in 1641. The Dutch made Malacca 
the headquarters of their Malayan enterprise until 
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1795 when the British took it and retained it until 
1801 when they restored it to the Dutch. 


In 1807 the British again occupied Malacca and 
retained it until 1818 when under the (4) Treaty of 
Vienna it was restored to the Dutch once more. 


Although Malacca was not actually restored 
until 1818 the Treaty of Vienna was dated the 13th 
August, 1814. The British were therefore bound in 
1814 to restore Malacca to the Dutch and it accord- 
ingly became necessary to obtain a station which 
would command the Straits of Malacca if England 
were not to lose her trade. For this reason Sir 
Stamford Raffles, then Lieutenant-Governor of 
Bencoolen; was despatched by Lord Hastings with 
instructions to secure such a place. 


Singapore was the place eventually selected, and 
a preliminary (°) agreement was entered into on the 
30th January, 1819, with the Dato Temenggong of 
Johore, the Chieftain of the Island of Singapore. 
On the (¢) 6th February, 1819, a formal Treaty was 
entered into by Sir Stamford Raffles for the East 
India Company, of the one part, and the Sultan 
Husain of Johore and the Dato Temenggong, of 
the other. 


By this Treaty, the preliminary Agreement was 
ratified, the Company agreed to pay tothe Sultan 
5,000 Spanish Dollars annually as long as they 
maintained a factory on any part of the Sultan’s 
hereditary dominions, and the Company further 
agreed to afford its protection to the Sultan, who on 
his part agreed to enter into Treaties with no other 


(a) Hevtslet's Treaties, Vol. i, p. 359. 
(b) Cf. Appendix 1. 
(c) Cf. Appendix r. 
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nation. The Port of Singapore was to be considered 
under the immediate protection of the British 


authorities and subject to their regulations. 


On the 26th June, 1810, further (#4) arrangements 
were made between the Sultan, the Temenggong, 
Sir Stamford Raffles and Major Farquhar whereby 
the boundaries of the lands under the control of the 
English were settled and other provisions made. 
“for the better guidance of the people of this 
““ Settlement, pointing out where all the different 
‘castes are severally to reside with their families. 
‘and captains, or heads of-their campongs.”’ 


When Singapore was first occupied by the 
British, there were only a few Malay fishermen on 
the island under the Dato Temenggong who exercised 
a jurisdiction over them in accordance with Malayan 
custom. The East India Company by the Treaty 
of February 6th, 1819, only purchased the right and 
authority to establish a Factory and consequent 
necessary settlement upon the island. The success. 
of this Factory was rapid and startling; it was 
administered by a Resident under Sir Stamford 
Raffles, Lieutenant-Governor of Bencoolen, and was 
administered in so admirable a way as to attract 
rapidly a large number of settlers, so that in 1824 it 
was deemed desirable to obtain the absolute cession 
of the Island in full sovereignty. With this view a 
fresh (5) Treaty was entered into with the Sultan and 
Temenggong under the provisions of which the 
Island of Singapore with the Seas, Straits and 
Islets within 10 Geographical miles from its coasts 
became British property. Thé Company engaged 
to pay to the Sultan 33,200 Spanish Dollars and a 








(a) Cf. Appendix i. 
(6) Cf. Appendix 1. 


Google | 


LEGAL HISTORY. ; 23 


stipend during his natural life of 1,300 Spanish 
Dollars per mensem, and to the Dato Temenggong 
26,800 Spanish Dollars and a monthly stipend of 
700 Spanish Dollars during his natural life. Other 
provisions were made the better to carry into effect 
the cession, and all prior treaties and arrangements 
were abrogated. Singapore 1s held to this day by 
virtue of this Treaty which is dated the znd August, 
1824. 


It now becomes necessary to consider the lex 
loct of Singapore. 


As has been said, the island was practically 
uninhabited when the British first occupied any 
portion of it but in 1824 when it was ceded it was 
a flourishing Settlement. It seems clear from 
Sir Stamford Raffles’ (*) Memorandum ot 1823 that 
Malay law and custom were enforced ; but the same 
state of legal chaos prevailed in Singapore until 1826 
as had prevailed in Penang upto 1807. Justice was 
sought to be administered by the Resident with the 
assistance of the Sultan and the Dato Temenggong, 
but in 1824 Mr. Crawford, then Resident, reported 
upon the state of legal chaos in the Island. He 
administered Chinese and Malay law but had no 
power over the Europeans. 


The question as to the law to be administered in 
Singapore before the Charter of 1826 has never, 
so far as can be ascertained, been discussed but if 
an answer must be given, it is suggested that the 
ruling of the Privy Council in Ong Cheng Neo vs. 
Yeap Cheah Neo and others with regard to the lex loct 
of Penang applies also to Singapore. 





——— 


(a) Cf. Appendix i. 
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In 1823 Singapore was placed directly under 
Fort William, under which Bencoolen also was. 


By the (4) Treaty of the 17th March, 1824, with 
Holland, the occupation of Singapore was confirmed 
by the Dutch and Malacca was finally restored to 
the British and has remained British ever since. 


What was the lex loci of Malacca, after it was 
occupied by England in 1795, and subsequently 
after it was retroceded in pursuance of the Treaty 
of 1824? 


There is no reported case dealing with the 
subject, but there are two cases in which reference 
is made to the matter. 


In Sahrtp v. Mitchell (1870), Sir Benson Maxwell, 
C.J., had to deal with a Malacca local custom. In 
his judgment this passage occurs: ‘‘The Portuguese 
‘‘ while they held Malacca and after them the Dutch 
“left the Malay custom or /ex non scripta in force. 
‘“‘That it was in force when this Settlement was 
‘‘ceded to the Crown appears to be beyond dispute 
‘“‘and that the cession left the law unaltered is 
“equally plain on general principles; Campbell v. 
“ Hall, Cowp. 204, 209. It was held in this Court 
“by Sir John Claridge in 182g to be then in full 
“force; and although it was decided by Sir B. 
“ Malkin in 1834 in conformity with what had been 
“held in India, that the law of England had been 
“introduced into the Settlement by the Charter 
“which created the Supreme Court it seems to me 
“clear that the law so introduced would no more 
“supersede the custom in question than it super- 
“‘sedes local customs in England.” This particular 
custom was that in Malacca while the Sovereign 





(a) Hertslet's Treaties, Vol. ili, p. 284. 
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was the owner of the soil, every man had neverthe- | 


less the right to clear and occupy all forest and 
waste land subject to the payment to the Sovereign 
of one-tenth of the produce of the land so taken. 


Then in 1889, in Ee Hoon Soon v. Chin Chay Sam 
and others, Goldney, J., had before him a Malacca 
will. In his judgment this passage occurs :— 
“‘T think that this case is not governed by the 
“‘Dutch law. It seems that at the time of the 
“making of the will and the death of the testators, 
“* Malacca was a British possession and as immov- 
‘‘able property is governed by the law of the place 
‘‘ where it is situated, the succession of this property 
*‘is governed by the English law which was then in 
“‘ force.” 


Sir Walter Napier (4) was of the opinion that 
“*there can be no doubt that on principle the 
‘“‘English Courts should have administered the 
“‘ Dutch law previously administered by the Dutch 
“Courts.” This seems correct although the decision 
of Goldney, J., is opposed to this view. 


On the 24th June, 1824, the Statute 5 Geo. IV 
¢<. 108 was passed whereby Singapore and Malacca 
were transferred to the East India Company and 
thereby by virtue of the Statute 39 & 40 Geo. III 
<. 79 became subordinate to Fort William and 
subject to the jurisdiction of the Supreme Court of 
Judicature in Fort William. 


On the 5th July, 1825, the Statute 6 Geo. IV c. 85 
was passed whereby the King was declared to have 
the power to make provision for the administration 
of justice in Singapore and Malacca and power was 
given to the Directors of the East India Company 


(2) Introduction to the Study of the law of the Sivaits Settlements, p. 22, 





Goosle 


1 S.L.J., 147- 


5 Geo. 1Vc. 108. 


6 Geo. 1V c. 85. 


The Dindings 
acquired, 


The Second 
Charter 1826. 


Its provisions, 


26 LEGAL HISTORY. 


to declare Singapore and Malacca to be annexed to 
Penang and to be part of that Settlement or to 
make them separate Settlements. 


On the 18th October, 1826, a Treaty (#) was effected 
with the Sultan of Perak whereby he ceded to the 
East India Company the island of Pangkor and the 
Sembilan Islands nominally in order to bring about 
the suppression of the piracy of which the Islands 
formed the headquarters. The Islands were as a 
fact never occupied until 1874 when by the Treaty (°) 
of Pangkor the British obtained confirmation of the 
cession and the addition of that piece of territory 
known as the Dindings. The Dindings were at first 
administered by a British Official from Perak but 
shortly after became and are still part of the 
Settlement of Penang (¢) for administrative purposes. 
With this short notice the Dindings may be 
dismissed. 


PERIOD 3.—FROM THE GRANTING OF THE SECOND 
CHARTER OF JUSTICE TO THE GRANTING 
OF THE THIRD. 


The second Charter of Justice (4) is dated 
November 27, 1826, and was granted upon the 
petition of the East India Company. 


The main object of the new Charter was the 
extension of the Court’s jurisdiction to cover Singa- 
pore and Malacca. The new Court was termed 
“The Court of Judicature of Prince of Wales’ 


(a) Cf. Appendix i. — 7 
(6) Cf. Appendix i. 
(c) Cf. OrpINaNCE IX oF 1889, DINDINGs. 


(d) By the courtesy of W. Foster, Esq., c.1.8., Keeper of the 
Records at the India Office, I have been able to place in the 
Supreme Court Library at Singapore a copy of this Charter.— 
R.B. 
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Island, Singapore and Malacca,” and its constitu- 
tion remained the same as before with Penang 
as its headquarters. 


Allowing for the change of nomenclature and the 
necessary changes consequent upon the establish- 
ment of the new Court, the Charter of 1826 
contained the same provisions as the first Charter 
of 1807. It is therefore unnecessary to deal further 
with its provisions. | 


What was ‘the effect of the Charter of 1826? 
This question has not been answered by the Privy 
Council but the judges of the Colony have (with 
one doubting exception), in a Series of decisions 
dating from 1835, held that this Charter introduced 
into the Colony the English law as it existed on the 
26th November, 1826. The practical value of these 
decisions, involving, as they do, uniformity of law 
throughout the whole Colony, is obvious. 


In 1834 Sir Benjamin Malkin, R., held in the case 
of Rodyk v. Williamson that by the Charter of 1826 
Dutch law was abrogated in Malacca and English 
law introduced. 


In 1835 the same judge applied the above case 
in the case of In the goods of Abdullah. 


In 1838 the two foregoing cases were followed 
by Norris, R., in Moratss v. de Souza. 


In 1858 in Regina vy. Wallans, Sir Benson 
Maxwell, R., held thus :—- 


“The Charter of 1807 having introduced the law 
“of England into this Island, that law as it existed 
“at that date would have been the law of this 
“‘country if another Charter had not been subse- 
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“quently issued. This second Charter was granted 
“in 1826, when Singapore and Malacca were first 
“united to Prince of Wales’ Island. The question 
‘then arises, did it import later law into this 
‘station? The case of Rodyk v. Williamson [supra] 
‘‘was a Malacca case, and when Sir Benjamin 
‘* Malkin decided in it that the law of England had 
‘‘been introduced there by the Charter so as to 
‘‘supersede the law of Holland, he must have held 
“that the law introduced was the law of England 
“as it stood in 1826, since the Charter of that date 
“was the only Charter extending to Malacca. If so 
“‘the same law must upon the same grounds have 
“been introduced into Singapore by the same 
“instrument. Can it then have had a different 
‘effect in Penang? If it had not extended beyond 
“this place ‘the justice and right’ according to 
‘‘which it directs the Court to decide, might well 
‘“have been understood to mean, as was suggested 
“by Sir Benjamin Malkin ‘the just and rightful 
‘‘¢administration of the law which actually existed’ 
“‘ Rep. Ind. Law Commons 87] that is, the law of 
“‘the land as it had been already established and 
‘“‘in force for the preceding eighteen or twenty years. 
‘‘ But to adopt such a construction here after the 
“‘decision in Rodyk v. Walliamson would be open 
“‘to great objection. To treat the Charter guo ad 
“Cone station as merely re-organising a Court while 
‘‘quo ad the other two it was treated as introducing 
‘“‘new law, would be to give to the same instrument 
“‘different meanings in different localities; a con- 
“struction which would have neither convenience 
“‘nor good sense to recommend it. I am therefore 
“‘of opinion that whatever law the second Charter 
“introduced into Malacca, was introduced into every 
“part of the Settlements; and asit has been decided 
“that the law of England, as it stood in 1826 was 
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‘‘brought by it into Malacca, I am of opinion that 
‘“‘the same law became, by the same means, the law 
‘of Penang.” 


In 1875 in Jemalah v. Mahomed Alt, Sir Theodore 
Ford, C.J., enunciated the same rule. 


In 1887 in Ismatl bin Savoosah v. Madinasah 
Marican, Wood, J., repeated the ruling. 


In 1888 in In ve Sinyak Rayoon, Wood and 
Pellereau, J.J., again laid the rule down. 


In 1890 in Scully v. Scully Sir E. O'Malley, C.J., 
added his authority to the proposition. 


There are no further reported cases upon the 
point but the Judges of the Colony have always 
enunciated the law as above and it is now esta- 
blished beyond all possibility of being disturbed. 


The new Court first sat in August, 1827, in 
Penang ; it had previously been opened by a Govern- 
ment Notification dated March 26th, 1827. 


The intention of the Charter was that the pro- 
fessional Judge should go on circuit but Sir John 
Claridge, Recorder, at first refused to do so, though 
subsequently he did go on circuit. Relations be- 
tween the Recorder and Government rapidly became 
strained, the original cause of trouble being that the 
lay Judges abstained from sitting in Court but left 
all the work to the Recorder. - In the end Sir John 
Claridge was recalled to England and charged with 
various breaches of duty with the result that he was 
removed from office on December 15th, 1831. 


While the dissensions between the Recorder and 
Government were proceeding, Mr. Robert Fullerton, 
the Governor, went so far as to recommend on 
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February 1, 1829, that the Court of Judicature 
should be abolished. 


After the departure of the Recorder upon his 
recall, the Resident Councillor in each Settlement 
conducted the business of the Court at each Settle- 
ment until the 2oth June, 1830. 


On this last date the Settlements ceased to 
form a separate Presidency and became subordinate 
to Fort William in Bengal and as the titles of 
the different officials who were Judges under the 
Charter were changed and so different from those 
expressed in it, the Government was of opinion that 
the Court of Judicature was thus constructively 
abolished. The offices of Governor and Resident 
Councillor ceased from the above date, and Mr. 
Fullerton was made Commissioner for the affairs of 
the three Settlements and the Resident Councillogs 
became Deputy Residents at their respective Settle- 
ments. 


The Court, having assembled and sat to consider 
this State of affairs, ruled that it was functus officto 
and accordingly adjourned sie die. . 


The legality of this was considered in William 
Canter v. East India Co. in 1833 when Sir Benjamin 
Malkin, R., held that the suspension of the Court 
was not legal. 


No tribunal was put in place of the Court, thus 
suspended, though in Singapore by arrangement 
with, and at the request of, the merchants of that 
town a ‘‘ Resident’s Court” was opened in 1830; 
this, however, speedily deceased. 


The result of there being no Court of Justice 
was that the merchants of Penang and Singapore 
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became so exasperated that petitions were addressed 
to Parliament with the result that in a despatch 
dated the 27th July, 1831, the Court of Directors 
informed the Government in India that a wrong 
view had been taken of the whole matter, that it 
had been deemed expedient to continue the Charter, 
and, to remove all doubts, that the Resident at 
Singapore was to be styled the Governor, and the 
Deputy Residents were to be styled Resident 
Councillors, thus reverting to the original position. 


The Court re-opened on the gth June, 1832, and 
the new Recorder, Sir Benjamin Malkin, arrived in 


1833. 


In 1832, the headquarters of Government was 
removed from Penang to Singapore, where it has 
remained ever since. 


. As a result of this and other trouble elsewhere in 
the territories under the control of the East India 
Company the Statute 3 & 4 Wm. IV c. 85, 
1833, was passed to provide for the appointment of 
a Commission, commonly called the Indian Law 
Commission, to examine into the administration of 
justice in the Company’s possessions, and to provide 
for the better Government of those possessions. 


Sections 39 e¢ seg constituted a local Government 
for the whole of India, consisting of a Governor- 
General and Counsellors to be styled ‘‘ The Governor- 
General of India in Council.” To this body was 
entrusted, among other finctions, the power of 
legislation for India, on all save certain excepted 
subjects. From this time the Indian Acts began to 
apply to the Colony but only such as could be held 
to do so expressedly or impliedly, and they continued 
so to apply until 1867. There still remain a number 
as yet unrepealed. 
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In the case of Jemalah v. Mahomed Ali, 1875, 
Ford, J., held that English Statute law from 1826 
to the passing of 3 & 4 Wm. IV c. 85 became law 
inthe Colony. The ground of the decision was that 
the effect of the Charter of 1826, and of the rules of 
law regulating the rights of settlers in an unoccupied 
country, was to carry there the benefit of all 
English laws subsequently enacted, up to the date, 
at least, of the creation of a special legislative body 
having authority there. He accordingly held that 
the Statute 3 & 4 Wm. IV c. 27 was law in the 
Colony. : 


This decision was overruled in Ismail bin 
Savoosah v. Madinasah Merican, 1887. 


The principle of law upon which Jemalah v. 
Mahomed Ali was decided appears, even if sound, to 
be inapplicable, as at the date when the Statute in 
question (3 & 4 Wm. IV c. 27) was passed, the 
Governor-General in Council had power to legislate 
by virtue of 13 Geo. III c. 63, s. 36. 


Great inconvenience had been experienced by the 
Court’s lack of Admiralty jurisdiction.(¢) To 
remedy this the Statute 6 & 7 Wm. IV c. 53 
was passed in 1836 whereby the Court was granted 
such jurisdiction, and Letters Patent were issued 
for carrying into effect the Statute on February 25th, 


1837. 


On the 11th September, 1837, there was passed 
the Indian Act XX of 1837 having a most important 
effect upon the transmission of immoveable property 
in the Colony. This Act was repealed 1m toto by 
the Conveyancing and Law of Property Ordinance 
VI of 1886, but its provisions were repeated in 





(a) CE. Rex v. Noquedah Allong and others, 2 Ky. Cr..3. 


Google 


LEGAL HISTORY. a3 


slightly different language in section 33 of the 
Ordinance. 


The Act was passed to provide that all im- 
moveable property situate within the jurisdiction of 
the Court, as far as regarded the transmission of 
the same on the death or intestacy of any person 
having a beneficial interest therein, or by the last 
will of such person, should be taken to be and 
have been of the nature of chattels real and not of 
freehold, but subject to certain provisos in the Act 
contained. (2) 


On the 8th October, 1838, was passed the Wills 
Act XXV of 1838,(°) with which must now be read 
Ordinance XI of 1g02. This Act isa reproduction 
of the Statute 7 Wm. IV &1 Vic. c. 26; and is still 
in force. 


In 1848 jurisdiction was first conferred on the 
Court by the Statute 12 & 13 Vic. c. 21 for the relief 
of Insolvent Debtors, the Recorder being the sole 
Commissioner of the Court. 


In 1851 the Straits Settlements by Proclamation, 
dated 1st August, ceased to be subordinate to 
Fort William in Bengal and were placed in direct 
correspondence with the Government of India. 








(a) UPON THIS SFE THE FOLLOWING CASES:—In the Goods of 
Cauder Mohuddeen, Leic. 241; Haleemah v. Bradford, Leic. 383; 
Lim Ah Yong v. Khoo Khay Chan, Leic. 384; Moruiss and others v. 
de Souza 1 Ky. 27; In the goods of William Caunter,2 Ky. Ec. 20; In 
the Goods of Muckdoom Nina Merican, 4 Ky. 119; Choo Ang Chee v. 
Neo Chan Neo and others, 12 S.S.L.R. 120, 


(b) As To Sec. 21 oF THE Act cf. Tengah Chee Nachias vs. Nacodah 
Merican and others, 4 Ky. 267; as to Sec. 7 cf. In the Goods of 
Catchatoor Galastaun deceased, Leic. 26; ON THE ACT GENERALLY Cf. 
Khoo Seok Hating v. Khoo Wee Team and another, 1 Ky. 633; In the 
Goods of Walter John le Cain, 1 S.S.L.R. 153. 
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In 1854 very great dissatisfaction was mani- 
fested in the Settlements, especially in Singapore, 
owing to the infrequent visits of the professional 
Judge and the bad decisions of the lav ones, with 
the ultimate result that the Crown granted a third 
Charter of Justice in that Year. 


PERIOD 4.—FROM THE GRANTING OF THE THIRD 
CHARTER OF JUSTICE TO THE TRANSFER. 


gue Wed Ghat The third Charter of Justice is dated the 12th 
" August, 1855, and the granting of it was ratified by 
the statute 18 & 19 Vic. c. 93, s. 4. 


By the combined effect of the Charter and of an 
order of the local Government of the gth May, 1856, 
(2) the Court was composed of two divisions, the one 
having jurisdiction over Singapore and Malacca, 
consisting of the Governor or Resident Councillor and 
the Recorder of Singapore, and the other having 
jurisdiction over Penang and Province Wellesley, 
consisting of the Governor or Resident Councillor 
and the Recorder of Penang. 


There was hardly any difference between this 
Charter and the previous one; the Court remained 
under the same name, though there were two 
divisions and two Recorders. 


See er Did the Charter of 1855 introduce English 
CHARTER. Statute law passed from 1826 to that date? The 
answer is that it did not, for apart from the local 
decision upon the point, to answer otherwise would 
be to differ from the decisions of the Indian Courts 
upon similar questions arising under the Indian 


Charters. 
(a) Cf. 1 Ky. 94. 
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Upon this question, Sir Benson Maxwell, R., 
said in Regina v. Willans, 1858 :-— 


“Whether a similar construction should be put 
“‘upon the Charter of 1855, it is not now necessary 
‘to consider because the Act upon which the present 
“‘motion was founded was passed before the date 
“‘of the second Charter. But if that question 
‘‘should ever arise, it will perhaps be material to 
“‘consider whether the circumstances of the Settle- 
“‘ment, or the language of the Charter, require such 
‘fa construction, or rather do not require that it 
“‘should be treated, like all the Indian Charters 
‘‘eranted subsequently to 1726, merely as an instru- 
‘‘ment reconstructing the Court. As the new 
*‘Charter, confirmed in all respects by Parliament 
“18 & 19 Vic. c. 93, Ss. 4.) gives the Judges of the 
“Court ‘such jurisdiction and authority’ as the 
“Common Law and Equity Judges ‘have or law- 
‘‘fully exercise’ in England, there would seem to 
“be some ground for holding that any powers 
“conferred on the latter by statutes passed at any 
‘time before the date of the Charter, would vest in 
‘“‘the former also. So when it directs the Court to 
“‘“hear’ ‘give judgment and award execution’ 
“fon indictments and offences’ ‘and in all res- 
““*pects to administer criminal justice in such or 
‘“*the like manner and form, as nearly as circum- 
“““ stances admit, as the Courts of Oyer and Terminer 
“and Gaol Delivery’ in England, it might be 
“contended that the English criminal law, as it 
“‘stood in 1855, was thereby made the law here. 
“On the other hand, it may be material to observe 
*“that the new Charter does not, like the preceding 
“fone, abolish the old Court, and introduce the law 
**of England for the first time into new possessions, 
“but only re-organises the existing tribunal bv 
“* dividing it into two divisions and adding a second 
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‘‘Recorder. It may also be important to bear in 
“mind that since the date of the second Charter, 
“a legislative body has been established in India, 
“which legislates for the Straits, and that difficul- 
‘‘ties might arise in attempting to give effect at the 
‘“same time to recent Acts of Parliament and Acts 
“of the Legislative Council bearing on the same 
“ branch of law.” 


The case of Mahomed Ally v. Scully, decided 
that the Charter did not introduce English statute 
Law between 1826 and 1855 but the argument in 
the case is not reported. 


By the Statute 21 & 22 Vic. c. 106 the East 
India Company was abolished in 1858 and the 
Straits Settlements came under the new Indian 
Government and so remained until the Transfer. 


It is necessary to record shortly the history of 
the Court’s Siamese jurisdiction. 


By an order of the Queen in Council of the 28th 
July, 1856, the Supreme Court at Singapore was 
given Appellate jurisdiction over decisions of the 
British Consul in Siam and provisions were made 
generally for the exercise of British jurisdiction in 
Siam. This Order in Council was confirmed by the 
Statute 20 & 21 Vic. c. 75 passed on the 25th 
August, 1857, because of doubts as to its validity. 
Further doubts were expressed and on the gth 
August, 1870, the Statute 33 & 34 Vic. c. 55 was 
passed which provided for the whole matter. 
Subsequent thereto further Orders in Council were 
passed in 1876, 1884 and 1886; and the whole 
jurisdiction was abolished in 1909, in consequence 
of the Treaty with Siam, by an Order in Council 
dated the 28th June, of that year. 
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On the 7th September, 1861, there was passed 
the Indian Act XXVI of 1861 to regulate the occupa- 
tion of land in Malacca.(#) This act, as amended by 
Ordinances IX of 1886 and XXXIII of 1907, is still 
in force. The occupation, transfer and resumption 
of land in Malacca is regulated at this date by this 
Act, and Ordinances VIII and IX of 1886, and 
VII of rgoz (6) and by Indian Act XVI of 1839.(¢) © 


On the 13th August, 1860, the Statute 23 & 24 
Vic. c. 88 (4) was passed which extended to the 
Settlements the Statute 12 & 13 Vic. c. 96, the 
Admiralty Offences (Colonial) Act, 1849, which Act is 
still in force in the Colony. Section 5 of the Act of 
1849 has been amended by the Statute Law Revision 
Act of 1881, 44 & 45 Vic. c. 59; and section 6 
repealed by the Statute Law Revision Act of 1878, 
41 & 42 Vic. c. 79. By the Statute Law Revision 
Act of 1891, 54 & 55 Vic. c. 67, the language of 
the Act is materially simplified and section 2 has 
been repealed. 


Section 1 of the Act provides that all persons 
charged in any Colony with offences committed on 
the sea may be dealt with in the same manner as if 
the offences had been committed within the local 
jurisdiction of the Courts of the Colony. 


(4) For CASES UNDER THIS Act cf. Sahvip v. Mitchell and another, 
Leic. 466; A.G.v.de Wind, 1 Ky. 303; Abdul Latif v. Mahomed 
Meerah Lebe, 4 Ky. 249. 

(6) For cases UNDER IX oF 1886, cf. Jayoh bin Kachi and another 
v. Sahvia and others, 4 Ky. 413; Tan Lian v. Hussein bin Mahomed, 
S.L.R.N.S. 5; Eechi and anothey v. Tijah, 4 S.S.L.R. 138; 
Kalimah v Haji Baba, 4S.S L.R. 167; Jemidah v. Haji Ahmat, 4 
S.S,L.R. 171: 

(c) See also the historical sketch of land tenure in the Colony; 
infra, pp. 50 ét seq. 

(2) Cf. Appendix ii. 
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Section 2, before it was repealed in 18qgr1, 
provided that persons convicted were to suffer like 
punishments as in England.(4) 


Section 3 provides that where any person dies 
in any Colony through murder or manslaughter 
committed on sea, the offender may be tried and 
punished in that Colony just as if the offence had 
been committed there. 


Section 5 is an interpretation section; section 4 
only affects New South Wales. 


In Hass v. Choo Chy Hok, it was decided that 
a Magistrate has no jurisdiction to try a foreigner 
for assault on the high seas on board a forergi shitp.(°) 
The words “any person” and ‘ wheresoever com- 
mitted” in section 1 of the above Act though 
general in their terms apply only to offences com- 
mitted by British subjects or om board British ships. 
The Act merely confers on the Criminal Courts of 
Common Law the jurisdiction formerly possessed 
by the Admiralty but no more, and the jurisdiction 
of the Admiralty was limited as above. 


PERIOD 5.—IROM THE TRANSFER TO 
THE PRESENT TIME. 


The Government of the Straits Settlements 
Act (‘) 29 & 30 Vic. c. 115, was passed on the 
10th August, 1866. It provided for the separation of 
the Straits Settlements from the Government of 
India on a day to be declared by Order in Council. 


(«} Cf. Appendix ii. As to’ punishments see now the Courts 
(Colonial) Jurisdiction Act 1874, infra at date. 


(5) The rule is wider now, see the Territorial Waters Jurisdiction 
Act, 1878, infra at date. 


(c) Cf. Appendix it. 
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The Order was duly made on the 28th December, 
1866, and the 1st April, 1867, was the day fixed for 
the coming into operation of the Statute. 


The Statute was passed in consequence of the 
growing importance of the Settlements and the 
hampering effect of the connection with India. It 
gave Her Majesty power to establish laws, institu- 
tions and ordinances, and to make provision for the 
Courts and administration of justice and generally 
for the good government of the Straits Settlements. 
Power was given to Her Majesty to delegate by 
Letters Patent her powers and authorities as to the 
Straits Settlements to resident officers, and also her 
powers and authorities as to Labuan, with a saving 
as to the continuation of the exercise of Her 
Majesty’s own powers. 


By Letters Patent (7) dated the 4th February, 
1867, Her Majesty delegated to the Legislative 
Council of the Straits Settlements legislative autho- 
rity within the Colony and other powers to the 
Governor and the Executive Council. Theauthority 
as to Labuan was exercised later, as will be seen. 


By Straits Settlements (5) Act I of 1867 all 
appointments under the Indian Government were 
avoided save as to officers holding office under the 
Charter of 1855. 


By Straits Settlements Act III of 1867 the 
Governor of the Straits Settlements ceased to bea 
Judge of the Court but the Resident-Councillors 
continued to sit under their new titles of Lieutenant- 
Governors. The “ Recorder of Singapore”’ became 





(2) The Letters Patent at present in force are those of the 
17th February 1911; Cf. Appendix ili. 
(o) The Ordinances were at first called Acts.—R.B. 
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the “Chief Justice of the Straits Settlements”’ and 
the ‘‘ Recorder of Penang” became the “ Judge of 
Penang” and it was provided that the Charter of 
1855 should be read accordingly. 


In 1867 by Statute 30 & 31 Vic. c. 45 the 
Admiralty jurisdiction of the Court was extended 
and assimilated to similar Courts existing in other 
British Colonies under the designation of the ‘ Vice- 
Admiralty Court of the Straits Settlements, ’’ which 
continued until 1890.(4) 


In 1868 the Court was re-constituted by Ordi- 
nance V of 1868. The “Court of Judicature of 
Prince of Wales’ Island, Singapore and Malacca” 
was abolished and the “Supreme Court of the 
Straits Settlements” established in its place; and 
under this name the Court has existed ever since 
though it has undergone further re-constructions. 
By this Ordinance, the Resident Councillors ceased 
by implication to be Judges of the Court. 


By section 1 of the Ordinance it was declared 
that the Charter of 1855 should cease to have any 
operation from and after the coming into operation 
of the Ordinance. By section 4 the law adminis- 
tered by the former Court was continued. By 
section 5 the Court was to consist of and be holden 
before two Judges, the Chief Justice and the Judge 
at Penang, and was to consist of three divisions at 
Singapore, Penang and Malacca, respectively. 


But although in section 1 this Ordinance pur- 
ported to repeal the Charter of 1855, it did not have 
that effect, because the words in section 4 were held 
to keep the Charter alive. 








(«) For Casks UPON THIS JURISDICTION cf. The Chew Phya, 2 Ky. 
Ad. 19 & 29; The Jeddah, 2 Ky. Ad. 35; The Washt, 2 Ky. 
Ad. 44. 
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In Ong Cheng Neo v. Yeap Cheah Neo and others, 
the Supreme Court refused leave to appeal to the 
Privy Council on the ground that the power of 
appeal thereto and the authority of the Court to 
grant an appeal, contained in the Charter of 1855, 
were abrogated by Ordinance V of 1868. The Privy 
Council, however, held that the combined effect of 
sections 1 and 4 of the Ordinance was that whilst 
the repealed Charter ceased to have any operation 
of its own, all the provisions in it applicable to the 
old Court, were virtually re-enacted and made 
applicable to the new Court, which was put in its 
place, as effectually as if they had been repeated at 
length in the Ordinance. 


In 1870, the old Insolvent Debtors’ Court was 
abolished by Ordinance XXI of 1870 and the 
Supreme Court was vested with jurisdiction in 
Bankruptcy. 


In 1871, the Penal Code was passed and came 
into operation on the 16th September, 1872. ‘The 
Code is practically a re-enactment of the Indian 
Penal Code but there are differences between the 
two. (5) 


In 1873 the Supreme Court was re-constituted 
by Ordinance V of 1873 which repealed Ordinance 
V of 1868. The Court was to consist and be holden 
before the Chief Justice, the Judge at Penang, and 
a Senior and Junior Puisne Judge, and was to 
consist of two Divisions, one at Singapore and 
Malacca, the other at Penang. There never were 
four Judges under this Ordinance ; the number was 
accordingly reduced to three by Ordinance XVII 
of 1876. 





(5) For cases cf. Appendix iv. 
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A summary side of the Court was established 
for the trial of small suits, the limit being $500, 
and the procedure therein was to be that of the 
County Courts in England but this jurisdiction 
was not to be exercised in Equity or Admiralty. 


By Part IV of the Ordinance, the Supreme 
Court was given a very important new jurisdiction, 
namely, in appeal. The Court sat as a Full Court 
of Appeal of not less than three Judges and as a 
Divisional Court of the two Judges at each Settle- 
ment. Prior to this Ordinance appeal had lain 
solely to the King in Council. 


In 1874 an important Imperial Act was passed, 
which is still in force, namely, the (4) Courts 
(Colonial) Jurisdiction Act, 37 & 38 Vic. c. 27. 
It modifies the (6) Admiralty Offences (Colonial) Act 
of 1849, 12 & 13 Vic. c. 96 and was passed in 
consequence of the case of Regina v. Mount. 


The Statute provides that where Imperial Acts 
give power fora person tobe tried in the Court of 
any-Colony fora crime or offence committed upon 
the high seas or elsewhere out of the territorial 
limits of such Colony and the local jurisdiction of 
such Court the accused on conviction may be 
awarded the same punishment as if the crime had 
been committed within the jurisdiction and where 
the offence is not punishable by the law of the 
Colony then with such punishment other than 
capital as most nearly corresponds to the punish- 
ment provided for such a crime if committed in 
England. 

(a) Cf. Appendix ii. 
(6) Cf. supra under date 1860. 
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On July 31st, 1909, the Supreme Court held on 
appeal in Rex v. Chia Kuck Chia that by virtue of 
this Act the punishment for piracy jure gentiuim in 
this Colony is penal servitude for life and not death, 
thereby overruling Regina v. Nya Alu and others 
decided by the Court on appeal in 1886. 


In this same year was passed the Straits Settle- 
ments Offences Act, 37 & 38 Vic. c. 38 (4) which 
further affects the jurisdiction of the Court and is 
still in force. 


It provides that crimes and offences committed 
out of the Colony at any place in the Malayan 
Peninsula South from the gth degree North 
Latitude or any Island 20 miles from the coast 
thereof, by any British subject or any subject of the 
Native States in the Peninsula South of such 
latitude but who at the time of committing such 
crime or offence is resident in the Colony or has 
been for six months prior to the commission of the 
crime may be tried and prosecuted as if such crime 
had been committed within the Colony and the Act 
gives powers of arrest. 


In 1876, the very important Ordinance, XV of s 


1876, Crown Suits, was passed. Thethree Charters 
had each provided for proceedings by and against 
the East India Company; in 1870 there had been 
passed Ordinance XIX of that year, Crown Debts, 
but this was a short Ordinance and applied only to 
the recovery of debts due tothe Crown. It became 
necessary to put the whole question of proceedings 
by and against the Crown upon a proper footing, 
and accordingly the Crown Suits Ordinance was 
passed, based to some small extent upon the 


ee Se 


(2) Cf. Appendix ii. 
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Petitions of Right Act, 23 & 24 Vic. c. 34, but in 
reality a very original piece of work which has stood 
the test of time so well that it still stands in the 
Colony’s statute book practically in its original 
form. 


The Ordinance gave the subject a right which 
he would not possess in England, namely, to sue 
the Crown in tort. Section 18 gave the Court 
jurisdiction tuter alta over “any claim” against the 
Crown for “ damages or compensation arising in the 
Colony.” In the case of The Attorney-General v. 
Wemyss, the Privy Council held that these were apt 
words by which to express claims arising out of 
tort and that the Court had jurisdiction therefore to 
entertain claims against the Crown in tort.(4) 


In 1878, the Court was again remodelled by 
Ordinance III of that year. The number of judges 
was fixed at three; the Divisions of the Court were 
abolished by implication. 


Section 13 preserved the jurisdiction given by 
the Charter over Matrimonial cases, and the Appeal 
Court was re-constituted, the Divisional Courts 
being impliedly abolished. 


This Ordinance kept the Charter of 1855 alive 
by the combined operation of section 83 and 
Ordinance VI of 1878, which was an Ordinance to 
repeal certain enactments. 


(2) For FURTHEK DECISIONS UNDER THIS ORDINANCE ot: BaGew 
Chew Sin Yong aud another, 4 Ky. 648; A.-G. Chew Sin Youg 
and another, 4 Ky. 680; A.-G. v. Seven Barrels of nna: 4 Ky. 
688; Jin Yeo Tong v. A.-G, 10 S.S.L.R. 10; In ve ss. Chi Yuen, 
3 Ky. 181; As TO CHarity Suits (SEC. 57) cf. Kader Mydin and 
others v. Hajid Abdul Kader, 1 Ky. 489; Hajt Abdullah and others 
v. Khoo Tean Tek and others, 1 Ky. 500; Yeoh Him and others vy. 
Yeoh Cheng Kang and others, 4 Ky. 590. 
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The question arose in the case of In re Sinyak 
Rayoon and others 1887, and the above ruling was 
given by Wood and Pellereau, J.J. Wood, J., in his 
judgment said: ‘That the Charters are now in 
‘* operation in this Colony 1s clear from the re-enact- 
‘“‘ing clause 83 of Ordinance 3 of 1878, although 
‘apparently repealed by Ordinance 6 of 1878 which 
‘* repeals the existing Supreme Court Ordinances— 
‘the four Ordinances 3, 4, 5 and 6 having to be read 
“together and a similar and for all purposes an 
“identical point being decided by the Privy Council” 
ie. in Ong Cheng Neo v. Yeap Cheah Neo and others. 


In Choo Ang Chee v. Neo Chan Neo and others, 
Sir Archibald Law, Ag. C.J., said: “I think it has 
“‘been generally considered, and I think rightly, 
‘‘that the Letters Patent have been still maintained 
‘“‘in force, see s. 83 of the Courts Ordinance of 1878, 
“up till the coming into operation of the new Courts 
“Ordinance and of the Repeals Ordinance 1907, and 
“of other Ordinances on 1st April last.” 


In 1878 was also passed the very important 
Civil Law Ordinance IV of 1878. It brought into 
force so much of the Judicature Act, 1873, 36 & 
37 Vic. c. 66, as was then thought necessary, namely 
sections 24, 25, 32,56and75. But inaddition to this, 
the Ordinance brought into operation within the 
Colony a very considerable body of English law, by 
means of section 6. Although this Ordinance has 
since been repealed by Ordinance VIII of 1g09 (the 
present Civil Law Ordinance), section 6 of the latter 
is identically the same as section 6 of the former, 
with the omission of those words which will be 
found italicised in section 6 of the Ordinance of 
1878 as reproduced here :— 


‘Tn all questions or issues which may hereafter 
‘‘arise or which may have to be decided in this 
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‘“Colony, with respéct to the law of partnerships, 
“joint stock companies, corporations, banks and 
‘banking, principals and agents, carriers by land 
“and sea, marine Insurance, average, life and fire 

“Insurance, and with respect to “mercantile law 
‘‘oenerally, the law to be administered shall be the 
“same as would be administered in England in the 
“like case, at the corresponding period, if such 

‘question or issue had arisen or had to be decided 
‘‘in England unless in any case other provision 1s 
“or shall be made by any statute now in force in this 
“Colony or hereafter to be enacted.” 


Then follows a proviso that the section shall not 
be taken to introduce any part of the law of I¢ngland 
relating to the tenure or convevance or assurance of 
or succession to any land or immoveable property 
or any estate right or interest therein. 


The marginal note reads “Law of England to 
be observed in all commercial matters.”’ 


Although this Ordinance .has been repealed, it 
will be more convenient to depart from chronological 
order and deal with the cases here than to do so 
under the Ordinance of 1909. 


The expression “mercantile law generally” in 
the section 1s a very wide one and one that has no 
legal definition. The question as to its mieanine 
arose in the case of Ngo Bee Chan v. Chia Teck Kim.* 
The question arose as to whether this expression 
“mercantile law generally’ would include the 


* The case is unreported; a written judgment was delivered 
in the Court of first instance but none by the Court of Appeal. 
In the lower court Mr. Clement Everitt was counsel for the plaintiff 
and I for the defendant ; in the Court of Appeal Mr. Richard Page 
was counsel for the plaintiff, appellant, and I for the defendant, 
respondent. I am therefore fully conversant with the whcle 
case.—R.B. 
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Infants’ Relief Act, 1874, 37 & 38 Vic.c.62. Ebden, 
J., held that it did so upon the following grounds. 
The Infants’ Relief Act, 1874, superseded section 5 
of Lord Tenterden’s Act, 9g Geo. IV c. 14. This 
latter Act was re-enacted in Indian Act XIV of 1840, 
which applied to the Colony. By section 26 of 
Ordinance VIII of 1880, Civil Procedure, a number 
of Acts were declared to be no longer law including 
Indian Act XIV of 1840. These Acts were particu- 
larly described in that section as ‘‘ Acts relating to 
Mercantile Law.” In the case of the Penang 
Foundry Co. v. Cheah Tek Soon, 1882, Wood, J., 
held that the combined effect of section 26 of the 
Civil Procedure Ordinance VIII of 1880 and 
section 6 of the Civil Law Ordinance of 1878 was 
to make Lord Tenterden’s Act law in the Colony. 
Ebden, J., agreed with Wood, J., and held that as the 
Infants’ Relief Act 1874 had superseded Lord Ten- 
terden’s Act in England the same reasoning applied 
to it and that it was in force in the Colony by reason 
of section 6 of the Civil Law Ordinance of 1909. 


In the Court of Appeal before Hyndman-Jones, 
€.J., and Thornton and Sproule, J.J., it was argued 
that the judgment of Ebden, J., was wrong because 
the expression “mercantile law” should be con- 
strued as meaning the “law merchant,” and because 
in any case the expression should be construed 
ejusdem generis with the previous matters referred to 
in section 6. 


The Court of Appeal unanimously rejected both 
of these contentions and they further stated, per 
Sir William Hyndman-Jones, C.J., that the Infants’ 
Relief Act, 1874, had always been considered and 
treated as in force in this Colony. 


The expression has always been construed asa 
loose one meaning “commercial law” and any 
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statute which is sought to be brought within it is 
considered in that light. 


In The Vulcan Match Co. v. Herm, Jebson & Co., 
(1884), Wood, J., held that this section did not 
introduce into the Colony the Registration of Trade 
Marks Act, 1875, 38 & 39 Vic. c. g1, because the 
expression ‘‘ mercantile law generally ’’ could not be 
held to refer to so specific and exceptional a 
subject. 


In Fraser & Co. v. Nethersole, 1887, Goldney, J., 
held under the Civil Law Ordinance of 1878 that 
the Patents, Designs and Trade Marks Act, 46 & 
47 Vic. c. 57, did not come within the expression 
“Mercantile law generally.” He said ‘‘ The rights 
“of the parties in actions which have reference to 
“trade-marks are therefore dependent upon the 
‘“‘seneral principals of the Commercial Law. This I 
“understand to be the meaning of section 6 of 
“ Ordinance IV of 1878. Before I could say that the 
“ provisions of the English Trade Marks Act were 
“incorporated among the Ordinances of this Colony 
“in the wholesale way suggested on the part of the 
“defendant, I should require words more specific 
“than those used in the section referred to above.” 


The proviso to the section will be found 
considered in Tan Kiong v. On Phatk (1898). 


By virtue of this section, to take a few examples, 
important English Acts as the Sale of Goods, 
Partnership and Bills of Exchange Acts are in force 
in the Colony. 


In 1878 the Act 41 & 42 Vic. c. 73,(4) Terri- 
torial Waters Jurisdiction, was passed which 





(2) Cf. Appendix ii. 
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materially affects the Jurisdiction of the Court, and 
which is still in force. 


By section 7 any part of the sea within one Section7. 
marine league of the coast measured from low-water 
mark is to be deemed to be open sea within the 
territorial waters of the Colony for the purposes of 
the Act. 


By section 2 an offence committed by a person, Section z. 
whether a British subject or not, on the open sea 
within the territorial waters of the Colony is an 
offence within the jurisdiction of the Admiral, 
although committed upon, or by means of, a 
foreign ship, and the offender may be tried and 
punished accordingly. 


But proceedings against a foreigner are only to Sections 3 & 4. 
be had with the consent of the Governor and upon 
his certificate of expediency, which facts are proved 
by production of a document at the trial purporting 
to be signed by the Governor and containing such 
consent and certificate. 

It now becomes necessary to deal with a group Ordinances 
of important Ordinances still in force relating to goa ohacaie 
lands and chattels real and personal, passed between £63) /n¢ Per" 
1883 and 1886. 1886. 


These Ordinances are the Boundaries Ordin- 
ance VIII of 1884, the Crown Lands Ordinances X 
of 1883 and II of 1886,(4) the Land Revenue 
Collection Ordinance IV of 1886, (#) the Conveyanc- 
ing and Law of Property Ordinance VI of 1886, the 
Resumption by Crown of certain Lands in Malacca 
Ordinance VIII of 1886, the Malacca Lands 


(a) ORDINANCE X OF 1883, Sec. 11, cf. Regina v. Low Lau Sew, 
4 Ky. 76; ORDINANCE IV oF 1886, cf. Sherifa Shaika v. Haughton, 
4 Ky. 533; ORDINANCE IX oF 1886, cf. cases cited supra p. 37. 


4 
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Ordinance IX of 1886,(2) the Bills of Sale Ordin- 
ance XII of 1886, and the Registration of Deeds 
Ordinance XIII of 1886. (5) 


These Ordinances were passed as the result of a 
state of affairs that had been growing up since the 
foundation of the Settlement of Penang and to 
understand the reason for their being passed and to 
fully appreciate their value and the necessity for 
them it will be necessary to sketch as shortly as 
may be the history of land tenure and the 
registration of deeds in the Colony.(¢) It may be 
prefaced that title to land in the Colony up to 1858 
was derived originally from the East India Com- 
pany, thence onwards originally from the Crown. 


After Penang was ceded in 1786 Captain Light 
asked for the permission of the Indian Government 
to make grants of land. On the 22nd January, 1787, 
the Government informed him that ‘‘we leave it 
“to your discretion to receive such Colonists as you 
“may think it safe and advisable to admit and to 
“give each. family such portion of land as circum- 
“stances allow, and you may judge expedient.” 


Taking this for his authority Captain Light 
offered grants to all who would take them and issued 
a general permission for clearing and occupying the 

(a) See note on page 4g. 

(6) For cases under Ordinances VI, XII and XIII of 1886, 
cf. Appendix IV. 


(c) This historical sketch is in the main derived from the 
following documents :—Mr. Phillipps’ Minute of 1823 upon the 
land tenures of t’enang, the Earl of Auckland’s Minute of 1837 
upon the Administration of the Eastern settlements, Sir 
Benjamin Malkin’s letter of 1835 upon the Land Laws for the 
Straits, the Attorney-General’s report of 1880 upon the Straits 
Lands, Mr. W. E. Maxwell's reports of 1883 upon the same matter 
and the Torrens system, and Colonel Barron's Survey Report of 
1887.—R.B. 
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land with an assurance that regular written grants 
should be issued at a future day and he made no 
restrictions as to conditions upon which the grant 
was made or as to resumption by the East India 
Company. 


Mr. Superintendent Macdonald graphically 
described in 1797 the position which arose as a 
consequence of this, as follows :—‘‘ Malays, Sepoys, 
‘‘ Lascars, all descriptions became seised of landed 
‘property, the axe being their only title, but without 
‘‘any obligation of improvement, restriction or even 
‘acknowledgment, a dollar a year excepted.” 


Very few actual written grants were issued by 
Captain Light, and in such as were issued there 
was no reservation of rights by the Company as to 
resumption or otherwise; these grants were always 
considered to be grants in feesimple. The Govern- 
ment of India however in April, 1795, and again in 
August, 1796, confirmed all Captain Light’s verbal 
as well as written grants, but no accurate record or 
Register of them was kept. 


In addition to these grants, land in Penang was 
held upon what were termed “ measurement papers ” 
and “cutting papers.” 


A “ measurement paper” was a paper given by the 
Company’s native surveyor to which he affixed his 
chop (or seal), describing the name, country and the 
first clearer, settlers, the rent and boundaries of the 
land so cleared. It empowered the person men- 
tioned in it to hold, sell, mortgage, or transfer such 
land by will or otherwise at pleasure. 


A “cutting paper” was a certificate of permis- 
sion to clear ground to the extent mentioned therein 
but reserving to the Government the right to resume 
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the ground upon payment to the proprietor of “no 
more than the expense he may have incurred in 
clearing the ground, namely 5 dollars per Orlong” 
and the ground had to be cleared within twelve 
months. 


The intention in the case of both types of docu- 
ment was that they should be merely temporary, 
granting inchoate rights, to be completed by the 
issue of a proper grant to which their holders were 
entitled upon due application. Sir Ralph Rice in 
his capacity as Recorder advised the Government 
that both types of document were revocable licences 
which if not completed by Grants demanded wougd 
at the instance of the Company be null and void. 


No proper record or register of the issue of these 
documents was ever kept, and the position generally 
was so bad that an attempt to remedy matters was 
made in Bengal Regulation 1 of 1831 but this never 
came into force. Further, it appears that the 
Regulation never had any validity; Sir Benjamin 
Malkin, Recorder, so advised the Indian Govern- 
ment, and there was a decision to that effect in 
1834 in respect of the Singapore Land Regulation. 


bd 


Although the “measurement” and “ cutting’ 
papers were intended to be completed by proper 
grants very few of the holders of such papers ever 
applied for or received such and they were regarded 
by their holders and the public generally as giving a 
good title to the lands mentioned in them. 


Land in Penang was held until 1837 upon the 
following tenures :— 


(1) Verbal licenses granted by Captain 
Light ; 


(2) Cutting papers; 
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(3) Measurement papers ; 

(4) Official grants in writing in fee simple; 

(5) Long occupancy of lands, seized without 
any regular permission. 


in Si . ; ; Forms of tenure 
Land in Singapore was held until 1837 upon the j7gittapore up 
following tenures :— to 1837. 


(1) Leases for a term of 999 years with 
quit rent reserved, granted by Sir T. 
S. Raffles, Colonel Farquhar and 
Mr. Crawford and confirmed by the 
Governor-General in Council on the 
12th April, 1831; 


(2) Leases given in exchange for “ location 
tickets” (which were temporary licences 
granted by Mr. Crawford in conse- 
quence of the uncertain tenure of the 
Island by the East India Company 
prior tothe Treaty of London, 1824), 
such leases being granted in 1827 for a 
term of gggQ years’ quit-rent reserved ; 


(3) Leases for 999 years upon quit rent, 
granted by the Penang Government 
between June, 1827, and April, 1831; 


(4) Renewable leases granted by the Penang 
Government from June, 1827, for a 
term of I5 years at not more than one 
dollar an acre, renewable for another 
15 years at not more than 3 dollars an 
acre, for a third period of 15 years at 
not more than 6 dollars an acre, and 
for a last period of gg years at not more 
than ro dollars an acre; 


(5) Long occupancy of land without paying 
rent or receiving any title. 
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Malacca being an old Malav Kingdom the natives 
had retained their customary tenure, which had not 
been interfered with by the Portuguese, the Dutch 
or the British. 


By this customary tenure the natives were 
entitled to take up waste land where they chose and 
to cultivate it temporarily or permanently on the 
condition that as long as it was cultivated one-tenth 
of its produce was payable to the State and that 
abandonment for more than a certain period operated . 
as forfeiture. 


In addition to this customary tenure, lands were 
held in Malacca upon grants in fee simple. The 
Dutch following Malay custom had granted various 
persons certain seignorial rights but these lands had 
been purchased by the Government of India in 1828 
and 1829. 


Though the above seems to disclose a fairly 
intelligible state of affairs in the three Settlements, 
as a fact, matters were in a condition of wild con- 
fusion, due to the lack of proper registration and 
proper survey. The written documents in most 
cases were filled in by native surveyors who did not 
appreciate the need for a careful specification of the 
“parcels” mentioned in them; and very much of the 
land was held without any proper document at all. 
The Government had little or no means of enforcing 
its rights and suffered consequently an enormous 
loss of revenue that should have been coming in 
from quit rents and otherwise. 


As a result of this confusion and the difficulties 
of Government, Indian Act X of 1837 was passed on 
the 22nd May, 1837, enabling the Governor in Council 
to appoint a special Commissioner to inquire into 
and decide upon claims to hold lands within the 
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three Settlements and granting the Commissioner 
full powers for that purpose and generally providing 
for the exercise of his powers. 


Mr. W. R. Young was appointed Commissioner 
under the Act and was sent to the Straits in August 
1837, returning to’ India in 1839. In addition tothe 
special work which he had to perform, he brought 
with him a draft Act to provide for Straits lands 
in the future, upon which he reported from time 
to time in accordance with his experiences and 
investigations. 


In due time this draft Act with necessary amend- 
ments became law in the shape of Indian Act XVI. 
of 1839, the Straits Lana Act. By this Act the 
procedure of the land offices with regard to the issue 
of titles, the collection of land revenues and the 
registration of transfers were regulated from January 
1, 1840, until 1886. The Act however did not apply 
to Malacca customary land holders; these latter 
were not provided for until 1861. 


But although Indian Act XVI of 1839 professed 
to clear away the difficulties, as a fact it was very 
deficient in its operation for the principal reasons 
that the staff appointed to perform the necessary 
duties under it was always hopelessly insufficient, 
and the measurement of land and issue of titles 
never at any time kept pace with the occupation 
and cultivation of land. The Government, there- 
fore, was never at any time in full possession of its 
rights and was impossible to derive from the land 
and survey records available a correct idea of the 
real conditions of ownership and title. 


In 1861, Indian Act XXVI of that year was 
passed to remove the difficulties of Government 
with regard to the Malacca customary holders. 
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This Act abolished native customary law alto- 
gether as regards the right to take up waste land in 
the future but alli existing rights were respected. 
The lands over which by Dutch grants following 
ancient Malay customs certain persons had held 
certain seignorial rights at the time of the Cession 
of Malacca (which rights had been purchased by 
the Indian Government in 1828 and 1829) were 
declared thenceforward to be vested in fee simple 
in the Crown saving the rights of under tenants and 
cultivators. Certain privileges with regard to 
Naning were retained but these were taken away 
by Ordinance XI of 1876. 


The native customary tenure having been thus 
abolished, Government had to ascertain what were 
the existing native rights retained under the Act. 
For this purpose a regular system of land-settlement 
was laid down in the Act. The Governor was 
empowered to cause a survey to be made of all the 
land in Malacca and Naning and persons to be 
appointed by him for that purpose were given the 
necessary powers of requiring the attendance of 
parties and witnesses, the production of documents, 
and so forth, with appeal to the Court where 
desired. 


This land-settlement, if it had been carried out, 
would have cleared away all difficulties with regard 
to Malacca but only the coast districts, about one- 
fourth of the whole Settlement, were surveyed and 
the work was abandoned as from 1871. 


Matters went from bad to worse with regard to 
land-holding in the three Settlements until in 1880 
Sir F. A. Weld, K.C.M.G., Governor of the Colony 
at that time, took up the question with charac- 
teristic vigour. The Attorney-General, Thomas 
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Braddell, C.M.G., prepared a full report upon the 
land question and the Governor opened up the 
matter with the Secretary of State. He recom- 
mended dealing with the question upon the 
principle of the “Torrens system,” that is, the 
system devised in 1857 by Sit Robert T. Torrens, 
K.C.M.G., for use in South Australia. The prin- 
ciple of that system was that title to land should 
be conveyed not by an instrument in writing 
executed by the owner but by the registration of 
that instrument. The system was, however, 
voluntary and Sir F. A. Weld considered that, if 
introduced into the Colony, it should be compulsory. 


It is necessary to state what the faults and 
deficiencies of the land system were at this date to 
appreciate the need for the group of Ordinances 
from 1883 to 1886, now under consideration. Sir 
F, A. Weld stated them to be as follows :— 


(1) The Sub-division, transfer and mortgage 
of land without registration whereby 
the Land office could not trace persons 
liable for the payment of rent; 


(2) The resulting impossibility of preparing 
accurate rent-rolls; 


(3) The consequent loss of revenue to the 
Government ; 


(4) Ihe discrepancies between the areas 
described in titles and those in the 
actual occupation of land holders ; 


(5) Encroachment upon Crown lands ; 


(6) The general confusion, want of system, 
and hopeless arrears of rent, owing to 
the insufficient staff provided for 
working the Land and Survey Offices. 
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As a result, the Commissioner of Lands, Mr. W. 
E. Maxwell (the late Sir W. E. Maxwell, K.C.M.G.) 
was sent to Australia to study the land question 
there and report as to what methods were advisable 
for the Colony. Mr. Maxwell left Singapore in 
September, 1882, and returned in February, 1883. 
His first report is dated the 9th April, 1883, and for 
its ability and lucidity of expression, it could not be 
surpassed. This main report was followed by a 
supplementary one in June, 1883, and for a full and 
proper understanding of the land question as it 
stood in 1886 these two reports and the Attorney- 
General’s report of 1880 are essential documents. 


As a result of Mr. Maxwell’s report and re- 
commendations the group of Ordinances now under 
consideration was passed. 


With regard to the Bills of Sale Ordinance XII 
of 1886, the history of that Ordinance is quite short ; 
it was a necessary corollary to the rest. Until 1870 
no enactment existed in the Colony compelling the 
registration of Warrants of Attorney, Bills of Sale of 
personal property and such documents. In that 
year provisions to that effect were introduced in the 
Debtors Ordinance XXII of 1870, and the duty of 
registering such documents was allotted to the 
Registry of the Supreme Court. The Ordinance of 
1886 replaced this last Ordinance; it had as its 
sources the Statutes 41 & 42 Vic. c. 3t and 45 & 46 
Vic. c. 43. 


In 1886, by an Order of Her Majesty in Council 
dated the ist February of that year, the Cocos or 
Keeling Islands were annexed to the Straits Settle- 
ments and placed under the Government of the 
Colony. These Islands had been discovered in 
1609 by Captain Keeling of the East India Company 
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but they attracted no further attention until 1825 
when they were visited by Captain Ross who two 
years later settled there with his family and a few 
companions. In 1857 they were annexed by Great 
Britain and in 1878 placed under the Government 
of Ceylon, so remaining until 1886. 


In 1888 the Bankruptcy Jurisdiction of the 
Court was revised and brought into line with the 
English Bankruptcy law by Ordinance II of 1888, 
most of which is a re-enactment of the English 
Bankruptcy Act of 1883. It has been amended 
from time to time and kept in conformity with the 
various English Acts.(4) 


In 1890 there was passed the Colonial Courts 
of Admiralty Act, 53 & 54 Vic. c. 27 (6) which 
abolished the Vice-Admiralty Courts and made the 
Supreme Court a Court of Admiralty, giving it 
within its own local limits the same jurisdiction as 
the Admiralty Division possessed in England 
whether by statute or otherwise and directing it 
to pay the same regard to international law and the 
comity of Nations. This Act is still in force in the 
‘Colony. 


Under this Act, Her Majesty by Order in Coun- 
cil of 3rd October, 1895, brought into force in the 
Colony “The Admiralty Procedure Rules” passed 
by the Judges of the Colony. 


In 1890, three important Ordinances came into 
force, and remain so at this date. By Ordinance 
V of 1890, Oaths,() the law relating to oaths in 
Judicial proceedings is regulated and the Judges are 
given powers of summary punishment for perjury ; 

(a) For CASES UPON Bankruptcy cf. Appendix IV. 


(6) Cf. Appendix II. 
(c) Upon tTHIs Orpinance, cf. In ve Puteh, 11 S.S.L.R. 78. 
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the Ordinance is practically the same as the Indian 
Oaths Act X of 1873. By Ordinance VI of 1890 
Acquisition of Land for Public Purposes, the law 
relating thereto was consolidated and amended; 
and by Ordinance XIII of 1890 the law of arbitra- 
tion was regulated, the Ordinance being a re-enact- 
ment of the English Arbitration Act of 1889. 52 & 
53 Vic. c. 49.(4) 


In 1890 there was passed the very important 
statute 53 & 54 Vic. c. 37, the Foreign Jurisdiction 
Act, (®) by virtue of which the Supreme Court has 
its Brunei Jurisdiction, with which jurisdiction 
it will be more convenient to deal now than at its 
date, 1908. 


The Brunei Jurisdiction at present is constituted 
by the Brunei Courts Enactment of 1908 and by 
Orders made by the Governor in Council under the 
Courts Ordinance of 1907. Appeals to His Majesty 
the King in Council are now regulated by the Order 
in Council of the 26th September, 1908, which 
allows an appeal from the Court of Appeal in the 
Straits Settlements in accordance with the Privy 
Council rules. By another Order in Council of the 
same date the old Orders in Council of Igor and 
1906 were repealed owing to the Sultan of Brunei 
having made legislative provision by ‘The Courts 
Enactment of 1908” for the constitution and 
powers of the Courts in Brunei. By this Enact- 
ment the Sultan established within his realm the 
Court of the Resident, Magistrates’ Courts, Courts 


(a) For CASES AS TO ARBITRATION cf. Mymoonah v. Haji Mahomed 
Aviff, 1 Ky. 353; Syed Awal v. Syed Alt, 1 Ky. 438; Yeoh Him 
and others v. Yeoh Cheng Kang and others, 4 Ky. 204; In ve Armoo- 
gum and others, 4 Kv. 327; Meyer v. Coldenburg and another, 4 Ky. 596. 

(6) Upon tHis Statute cf. Spilsbury v. Reg. (1899), A.C. 392; 
Rex v. Earl of Crewe, exparte Sekgome (1910), 2 K.B. 576. 
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of Native Magistrates and Courts of Kathis, and 
further made the provisions referred to below. 


The Supreme Court, as stated above, now 
exercises its Brunei Jurisdiction under the Brunei 
Enactment of 1908 and under Orders of the 
Governor in Council, which are three in number 
and all dated the 18th November, 1908. 


The Supreme Court has original criminal juris- 
diction by section 14 of the Brunei Enactment over 
any offence charged to have been committed within 
the State of Brunei punishable with death, and has 
to judge of the criminality of such offence according 
to the law of Brunei. By the order of the 
Governor in Council this jurisdiction is to be 
- exercised by the Supreme Court sitting in Assizes in 
Singapore or Labuan and the Order confirms the 
jurisdiction given by the Brunei Enactment. 


The Supreme Court has also appellate jurisdic- 
tion both Criminal and Civil. 


By section 10 of the Brunei Enactment provi- 
sion was made for appeal from the Resident’s Court 
to the Supreme Court. By Order of the Governor 
in Council the Supreme Court sitting in Singapore 
or Labuan has jurisdiction in Appeal over cases 
when the accused has been convicted and sentenced 
to not less than two years’ imprisonment or fine of 
not less than $500. 


The Civil Appellate Jurisdiction is exercisable 
by virtue of section 15 of the Brunei Enactment. 
By order of the Governor in Council this jurisdic- 
tion is to be exercised over cases where the amount 
in dispute or subject-matter exceeds $1,000 in value 
save where the judgment or order of the Resident’s 
Court has been made by consent or relates to costs 
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only, or where such judgment or order is made 
final by any Brunei Enactment. 


In 1893 by Ordinance III of that year, still in 
force, the law of evidence was consolidated and 
amended ; the Ordinance is a virtual re-enactment 
of the Indian Evidence Act 1872. The previous 
law upon the point in the Colony had been con- 
tained in Indian Acts XV of 1852 and II of 1855.(4) 


In 1896, by Ordinance VI of that year, still in 
force, the law relating to the Limitation of Suits 
was amended. This Ordinance which repealed 
Indian Act XIV of 1859, the previous law upon the 
subject, was drawn from and is very similar to the 
Indian Limitation Act XV of 1877, since repealed. (°) 


By a Proclamation of the 23rd May, 1goo, 
Christmas Island was annexed to the Colony of the 
Straits Settlements and by Ordinance XIV of 1900 
provision was made for its administration. The 
Island had been annexed by Great Britain in 1888, 
and a Settlement had been made there by a party 
of twenty persons from the Cocos Islands. By 
Letters Patent of the 8th January, 1889, the 
Governor of the Straits Settlements was made 
Governor of the Island. 


By Ordinance XIV of 1g00, Christmas Island was 
made for administrative purposes part of the 
Settlement of Singapore, and the Supreme Court 
was given jurisdiction over the Island. From and 
after the coming into operation of the Ordinance, 





(a) For CASES UPON Evipence, cf. Appendix iv. 

(b) For CASES UNDER THIS ORDINANCE, Cf. Cheang Cheow Lean Neo 
v. Low Kim Pong and another, 5 S.S.L.R. 22; Sultan bin Hashim v. 
Lamsah, 5 S.S.L.R. 61% Syed Mohamed Alsagoff v. Haji Mahomed 
Taib and another, 5 S.S.L.R. 76; Tan Kim Hong v. Tan Kim Keng 
and others,5 SS LR.94; Moothoo Raman Chetty v. Aik Kah Pay 
and another, 9 S.S.L.R. 115. 
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August 3rd, 1goo, the law of the Straits Settlements 
and no other is to be in force in the Island save such 
parts as were expressly excepted by the Schedule to 
the Ordinance, and all future laws are to apply save 
such as are expressly excepted. 


In 1902, by Ordinance XI of that year the law 
relating to Married Women’s Property was brought 
into line with the English law on the subject.() 


In 1903, further provision was made for the 
Administration of the Cocos Islands. By Order in 
Council of the zoth May, 1903, made by virtue of 
the Colonial Boundaries Act, 1895, 58 & 59 Vic. 
c. 34, the boundaries of the Colony were extended 
so as to include the Cocos Islands from and after a 
day to be appointed by the Governor who duly 
proclaimed the 15th July, 1903, assuch day. Onthe 
19th September, 1903, the-Ordinance XVIII of 1903 
was passed which made the Cocos for administrative 
purposes part of the Settlement of Singapore and 
enacted that the law of the Straits Settlements 
should be in force in the Cocos and no other save 
such parts as were expressly excepted by the 
Schedule to the Ordinance and that all future 
laws should apply unless expressly excepted. The 
Supreme Court was given jurisdiction over the 
Islands. 


In 1g06, the law relating to Minor Offences was 
amended and codified in Ordinance XIII of that year. 
This Ordinance will be found to be toa large extent 
a re-enactment of Ordinance XIII of 1872, I of 1872, 
VII of rg02 and Indian Acts XLVIII of 1860, XVI 
of 1866, XIII of 1856 and III of 1863. With sec. 35 


(a) Upon THIS ORDINANCE, cf. Re Virginia Eleanor Miles, 
8S.S.L.R. 18. . 
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may be compared the Metropolitan Police Act, 2 
& 3 Vic. c. 71, 1839.(4) 


In 1907 a further addition was made to the 
Colony. Labuan with its dependencies was 
made part of the Settlement of Singapore for ad- 
ministrative purposes and the boundaries of the 
Colony were extended so as to include it. 


The first connection of the British with Labuan 
was when in 1775 they were expelled by the Sulus 
from Balambangan and took temporary refuge on 
the Island. The British Colony was obtained by 
cession as a quid pro quo for assistance in suppressing 
piracy. The Sultan of Borneo, Omar Ali Saifudin, 
himself made the offer in conjunction with the 
Raja Muda Hussin in a document addressed to 
Queen Victoria in 1844 in consequence of the visit 
of Captain Sir Edward Belcher to Brunei to inquire 
into rumours of the detention of a European female 
there. 


The Sultan became terrified by a report that the 
British were going to attack his capital and the 
document mentioned above was drawn and des- 
patched with a view to preventing such measures. 
No advantage was taken of the document at the 
time but when Sir James Brooke was appointed 
Her Majesty’s Agent in Borneo, the Sultan and the 
Raja Muda in accepting the appointment in February, 
1845, again expressed their adherence to their former 
declarations and asked for immediate assistance to 
protect Brunei from the pirates of Marudu, a Bay 





(a) Uvon tHIs OrvinancE, cf. the following cases: SEC. 30; 
Regina v. Beh Hooie and another, 3 Ky. 103; Sec. 35; Regina v. 
Kwek Chang Seng,6S.S.L.R. 35; Chin Kwatv. Reg.,68.5.L.R. 30; 
Rex. v. Chan Ah Soo, 7 S.S.L.R. 85; Sec. 38;' Wee Lalah v. Oh 
Kan, 3 Ky. 126; Yeo Ah Kim v. Lee Too Tye, S.L.R. N.S. 72. 
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at the Northern extremity of Borneo. This assist- 
ance was duly granted. 


In April, 1846, the Sultan plotted the murder of he Treaty of 


the Raja Muda Hussin who committed suicide 
rather than be assassinated. Sir Thomas Cochrane, 
the Admiral in command of the station, then 
attacked and took Brunei. In November, 1846, 
possession was taken of Labuan anda Treaty was 
effected with the Sultan on the 24th May, 1847.(4) 
The British flag had previously been hoisted on the 
24th December, 1846. 


By the Treaty, Article X, the Sultan confirmed 
‘“‘the cession already spontaneously made by him in 
1845,” presumably referring to the document in 
which he had accepted Sir James Brooke’s appoint- 
ment as Agent. 


Labuan was made a Crown Colony and givena 
Governor, Lieutenant-Governor and a staff of 
British officers; and a Legislative Council was 
created for the new Colony. 


On the 30th October, 1906, by Letters Patent it 
was Ordained that Labuan should become part of 
the Straits Settlements on a day to be proclaimed 
by the Governor of the Straits Settlements and that 
from and after that day Labuan should cease to be 
a Crown Colony. The Governor duly proclaimed 
the Ist January, 1907, and as from that date the 
boundaries of the Colony of the Straits Settlements 
include Labuan. 


On the 2nd January, 1907, Ordinance I of 1907 
was passed having effect from the 1st January, 1907, 
whereby Labuan became for administrative purposes 


(a) Cf. Appendix I, 
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part of the Settlement of Singapore and the Supreme 
Court was given jurisdiction over Labuan. 


The law of the Straits Settlements and no other 
was to be in force in Labuan, but certain Labuan 
Ordinances set out in the first Schedule to the 
Ordinance were to retain their force and certain 
Straits Settlements Ordinances set out in the 
second Schedule were excepted from operation. 
All future Ordinances of the Straits Settlements 
were to be in force in Labuan unless expressly 
excepted. 


Labuan remained a part of the Settlement of 
Singapore until the rst December, 1912, when by an 
Order of the Governor in Council, Ordinance III of 
I9II came into operation repealing Ordinance I of 
1907. | 

This Ordinance made Labuan a separate Settle- 
ment and certain alterations were made in the laws 
applying to it, various Ordinances being repealed. 
This Ordinance forms a Code of Law for Labuan, 
provision being made in it for the shipping of the 
port and the administration of justice. The Law 
of the Straits Settlements continued in force and the 
Supreme Court continued to have jurisdiction over it. 


In 1907 the Supreme Court was again re-con- 
structed by virtue of Ordinance XXX of 1907, the 
present Courts Ordinance. The Court is to be hol- 
den before and to consist of the Chief Justice and 
three or more Puisne Judges (at present there are 
four). 

The powers and jurisdiction of the Court are 
defined precisely. The Court consists of two divi- 
sions, one of which is to exercise original civil and 
criminal jurisdiction, and the other Appellate Civil 
and Criminal jurisdiction. 
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The original civil jurisdiction consists of the 
following :— 


(1. The same jurisdiction and authority 
within the Colony as was formerly 
exercised in England by the High 
Court of Chancery (4) (including juris- 
diction to appoint and control guard- 
ians of infants), the Court of Queen’s 
Bench, Common Pleas and Exchequer; 


(2) Admiralty jurisdiction under the Colonial 
Courts of Admiralty Act, 1890; 


(3) Jurisdiction over guardians and keepers 
of the persons and estates of idiots, 
lunatics, and persons of unsound mind; 


(4) Jurisdiction to issue writs of distress for 
arrears of rents; 


(5) Jurisdiction to grant, alter, or revoke 
Probates and Letters of Administra- 
tion subject to such modifications to 
suit the several religions and customs 
of the native inhabitants as have 
hitherto been recognized by the Court 
or have been or shall be hereafter 
made by law; 


(6) Jurisdiction under any written law for the 
time being in force relating to Bank- 
ruptcy and Joint Stock Companies; 


(a) Under the section similar to this in the Courts Ordinance 
of 1878, it has been held that the Court has the same power to award 
damages:in lieu of specific performance, as the Chancery Division 
has under 21 & 22 Vic. c. 27, Lord Cairns’ Act, Tan Seng Qui v. 
Palmer, 4 Ky. 251. I% washeld by Leach, J., in Tunku Mahmoud v. 
Tunku Ali, 5 S.S.L.R. 96, that the section in the Ordinance of 
1878 did not give the Court the extended power conferred upon 


the Court of Chancery by 15 & 16 Vic. c. 86, the Chancery 
Procedure Act, 1852. . 
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(7) Any other jurisdiction which is now or 
may hereafter be conferred upon it by 
any Imperial Statute, Order of the 
King in Council, Royal Charter or 
Royal Letters Patent or written law. 


Effect upon the In the case of Choo Ang Chee v. Neo Chan Neo 
Charter of 1855 and others the Supreme Court held that this last 
provision kept alive the Charter of 1855. 


Original Crimi- The original Criminal Jurisdiction consists of 
nal J urisdiction. : 
the following :— 


(1) The jurisdiction within the Colony held 
and exercised in England by the 
High Court of Justice and the several 
Judges thereof; 

(2) The jurisdiction conferred by the <Ad- 
miralty Offences (Colonial) Act 1849 
as modified by the Courts (Colonial) 
Jurisdiction Act 1874; 

(3) The jurisdiction conferred by the Terri- 
torial Waters Jurisdiction Act 1878; 

(4) The jurisdiction conferred by the Straits 
Settlements Offences Act 1874; 

(5) The jurisdiction and powers conferred 
upon any inferior Court of criminal 
law ; 

(6) Any other jurisdiction conferred by any 
Imperial Statute, Order of the King 
in Council, Royal Charter or Letters 
Patent or written law ; 

(7) Jurisdiction with regard to offences 
committed in Brunei. 


The Appellate jurisdiction is exerciseable over 
the decisions of the Supreme Court and the inferior 
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Courts, and over certain mattersin Brunel, as already 
mentioned. 


It is unnecessary 1n any way to comment upon 
the Courts Ordinance, the Civil Procedure Code or 
the Civil Law Ordinance, as Mr. R. G. Van 
Someren has published a full treatise upon the 
subject.() 


All the above jurisdictions have been traced 
historically and commented upon. There remains 
only one further piece of jurisdiction to deal with, 
that in divorce. 


In rg10, the Supreme Court obtained Divorce 
jurisdiction, by Ordinance XXV of that year. 
Before considering the Ordinance it is necessary to 
sketch shortly the history of the matrimonial 
jurisdiction of the Supreme Court, which can best 
be done by an examination of the cases upon 
the subject. 


In Regina v. Loon, 1864, Sir Benson Maxwell, R., 
on a habeas corpus ordered a wife to return to her 
husband.. He held that the Court had jurisdiction 
on its civil side to entertain suits for the restitution 
of conjugal rights amongst Non-Christians, even 
on habeas corpus. 


In Veeramah v. Sawmy, 1867, Sir W. Hackett, 
Ag. C.J., held that the Court had no jurisdiction on 
its ecclesiastical side to entertain suits for the 
restitution of conjugal rights amongst Hindoos. 


In Vadamalia Pillay v. Shetthay Aimah, 1869, 
Sir W. Hackett held that the Court had no juris- 
diction on its civil side to entertain suits for the 
restitution of conjugal rights amongst Hindoos. 





Appellate Juris- 
diction. 


The Divorce 
Ordinance, 
Igo. 


W.0.C. 3. 


W.O.C. 38; 
Leic. 421. 


W.O.C. 41; 
Leic. 270. 


(a) The Courts, Crvil Procedure, Repeal, Civil Law and Divorce _ 


Ordinances 1907-1913 annotuted by R.G. Van Someren; 2nd edition 
1914 published by Kelly & Walsh, Ltd., Singapore. 
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In Lim Chye Peow v. Wee Boon Tek, 1871, Sir 
W. Hackett held that the Court had no jurisdiction 
on either its civil or ecclesiastical side to entertain 
suits for the restitution of conjugal rights amongst 
Non-Christians. 


In In ve Sittee Mariam, 1881, Wood, J., held that 
the Court had no jurisdiction on a habeas corpus 
to order restitution of conjugal rights. 


In Scully v. Scully, 18g0, Sir E. O'Malley, C.]., 
held that the Court had no jurisdiction to grant 
a divorce. 


In Ross v. Rees, 1890, Pellereau, J., and Sir 
E. O'Malley, C.J., held that the Court had jurisdic- 
tion to grant a decree of Nullity of Marriage, and 
granted such a decree in that case. 


In M.v. G., 1904, the Court of Appeal held that 
the Court had jurisdiction to try actions for crimi- 
nal conversation. 


Thus the law stood until the 1st January, 1912, 
when the Divorce Ordinance XXV of Igio came 
into operation. The Ordinance 1s based upon the 
Divorce and Matrimonial Causes Act of 1857, 
20 & 2i Vic. c. 85. 


The Court is empowered to grant dissolution of 
marriage but only where the petitioner professes the 
Christian religion and the parties are domiciled in 
the Colony when the petition is presented. 


The Court is empowered to make a decree of 
nullity of marriage where the petitioner professes 
the Christian religion and where the marriage so 
nullified was celebrated in the Colony. 


The Court is empowered to make a decree of 
judicial separation or of restitution of conjugal 
rights where the petitioner professes the Christian 
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religion and both parties reside in the Colony at the 
commencement of the proceedings. 


The action for criminal conversation is abolished 
by the Ordinance so far as relates to persons 
competent under the Ordinance to present a petition 
for dissolution of marriage, nullity of marriage, 
judicial separation or restitution of conjugal rights. 


Full comment upon this Ordinance will be 
found in the treatise by Mr. Van Someren men- 
tioned above. 


In rg1o0 the Merchant Shipping Ordinance 
XXXII of that year was passed and forms a code of 
maritime law for the Colony. 


By Order in Council dated the 13th October, rg1o, 
made under the Merchant Shipping Act, 1894, 
57 & 58 Vic. c. 60, consolidated regulations came 
into force in the Colony relating to Ships’ Lights, 
Collisions, Distress Signals and Pilots’ Lights. This 
Order in Council repealed a number of others in- 
cluding that of the 27th November, 1896, which 
brought into force the regulations for preventing 
collisions at sea, which were in force in the Colony 
until the passing of this Order in Council (4). 


The legal history of the Colony of the local and 
general jurisdiction of the Supreme Court is thus 
completed. (°) 


(4) For CASES UNDER THE REGULATIONS oF 1806 cf.: 
GENERALLY, The Egeria, 2 Ky. Ad. 10; Koh San Tee and others v. 
s.s. Penang, 2 S.L.J. 120; Chop Hong Guan and others v. 5S.s. 
Amherst, 1 S.SL.R. 157; Reo. 18; The Aratoon Apcay v. The 
Hebs, 1 S.L.J. 34, 2 S.L.J. 118, 145; s.s. Kwang Tung v. s.s. 
Negapoota, 5 S.S.L.R. 1; REG. 19; s.s. Kwang Tung v. s.s. 
Neapoota, 5 S.S.L.R. 94; Recs. 19, 21 AND 22; Chong Moh and 
Co v. s.s. Cameiot, 1 S.S.L.R. 119. 


(6) As to criminal procedure, cf. Ordinance X of rgr0. The 
author hopes at a later date to bring out a commentary upon this 
Ordinance, which is not therefore dealt with here.—R.B. 
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Summary of To sum up the law prevailing in the Colony of 
the law. ‘ Ae ” 
the Straits Settlements, it is as follows :— 


(1) The common law, equity, civil and statute 
law prevailing in England on the 26th November, 
1826, so far as they are applicable to the circum- 
stances of the Colony, and modified in their applica- 
tion to these circumstances and so far as they have 
not been altered by— 

(a) Statutes passed prior to the rst April, 
1867, extending to India or passed 
after that date extending to the 
Colony ; 


(6) Indian Acts passed prior to the rst April, 
1867, and applying to the Straits 
Settlements; 


(c) Orders of the Crown in Council made 
under the Government of the Straits 
Settlements Act, 1867, 29 & 30 Vic. 
€. 1153 oF 


(2) Ordinances of the Colonial legislature ; 


(2) The Statute law extending to India passed 
prior to the Ist April, 1867, and passed tne that 
extending to the Colony ; 


(3) Such Indian Acts passed prior to the Ist 
April, 1867, as apply to the Straits Settlements and 
have not been repealed ; 


(4) Orders of the Crown in Council under the 
Government of the Straits Settlements Act, 1866, 
29 & 30 Vic. c. 115; 


(5) Ordinances of the Colonial legislature; and 


(6) Such Mercantile law as is introduced by 
Section 6 of the Civil Law Ordinance 1gog. 
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CHAPTER II. 


MODIFICATIONS OF ENGLISH LAW. 


Sir Benson Maxwell, C.J., held in Choa Choon *Xy. 2. 


Neo v. Spottiswoode (1869) that— 


“In this Colony, so much of the law of England 
‘“‘as was in existence when it was imported here, 
“and is of general (and not merely local) policy, and 
“adapted to the condition and wants of the in- 
‘‘habitants, is the law of the land; and further, that 
“law is subject, in its application to the various 
‘alien races established here, to such modifications 
“as are necessary to prevent it from operating un- 
‘‘justly and oppressively on them.”’ 


In Yeap Cheah Neo v. Ong Cheng Neo (1872) the 
Privy Council said with regard to Sir Benson 
Maxwell’s decision above :— 


“Tt appears to them” [their Lordships of the 
Privy Council] ‘‘that in that judgment, the rules 
“of English law, and the degree in which, in cases 
‘* of this kind, regard should be had to the habits and 
‘“‘usages of the various people residing in the Colony, 
“are correctly stated.” 


The division indicated by Sir Benson Maxwell is 
a convenient one and it is accordingly necessary to 
consider :— 


(1) What part of the English law is of general, 
and not of merely local policy ? 


(2) What modifications of English law ase 
necessary, on account of the religions 
' and usages of the Oriental races living 

in the Colony ? 
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1. What part of the English law is of general and 
not of merely local policy ? 


3 Ky. 16. In Regina v. Willans (1858) Sir Benson Maxwell, 
R., had to consider whether the statute 4 Geo. 1V 
c. 34, was law in the Colony. He held that it was 
and his judgment upon this particular point is as 
follows :— 


“‘] think that all that I have to inquire is, 
‘‘whether the Act in question is applicable to the 
‘situation and condition of this Settlement, that is, 
“‘whether or not it is exclusively local in its object 
“and in its machinery, and whether or not injustice 
“or inconvenience would arise from enforcing it.” 


He then considered the Act carefully upon those 
lines and held that it applied to the Colony. 


1 Ky. 216. In Choa Choon Neoh v. Spottiswoode (1869) Sir 

Benson Maxwell, C.J., had to consider whether the 
Ruleagainss rule against perpetuities applied to the Colony. He 
Perpetuities. —_ said as follows :— 


“In this Colony, so much of the law of England 
‘as was in existence when it was imported here, 
“and as is of general (and not merely local) policy, 
‘‘and adapted to the condition and wants of the 
‘inhabitants, is the law of the land; and further, 
‘‘that law is subject, in its application to the various 
“alien races established here, to such modifications 
“as are necessary to prevent it from operating un- 
‘justly and oppressively onthem. Thus in questions 
‘‘of marriage and divorce, it would be impossible to 
‘“‘apply our law to Mahomedans, Hindoos, and 
“ Buddhists, without the most absurd and intolerable 
“consequences, and it is therefore held inapplicable 
““to them. Tested by these principles, is the rule 
“of English law which prohibits perpetuities either 
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“‘of local policy, unsuited to an infant settlement, or 

‘inapplicable by reasons of the harshness of its 

“operation, to people of oriental races and creeds? 
“The rule is not founded by any Statute, but is a 

“rule of the common law, and it seems to me to be 

‘one of a general and fundamental character, of 
‘‘ great economical importance, and as well fitted for 
“fa young and small community of a great state, for 
“both are interested in keeping property, whether 
““real or personal, as completely as possible an object 
‘“of commerce, and a productive instrument of the 
““community at large.” 


He, accordingly, held that the rule was applic- 
able. 


Hackett, J., followed this ruling in Fatimnah v. 
Logan and others (1871) and in Ong Cheng Neo v. 
Yeap Cheah Neo and others (1872). 


The latter case went to the Privy Council, which 
held as follows :— 


“The law of England must be taken to be the 
“* governing law, so far as it is applicable to the 
“circumstances of the place, and modified in its 
‘‘application by these circumstances. ...... In 
“‘applying this general principle, it has been held 
‘‘that statutes relating to matters and exigencies 
‘‘peculiar to the local condition of England, and 
“‘which are not adapted to the circumstances of a 
“‘ particular Colony, do not become a part of its law, 
“although the general law of England may be 
“introduced into it. Thus it was held by Sir 
““W. Grant that the Statute of Mortmain was not in 
“force in the Island of Grenada (Attorney-General 
“‘y. Stewart, 2 Mer. 143). The subject is discussed 
‘fat large in Mayor of Lyons v. East India Company, 
“ry Moore P.C.C. 175.” 
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‘‘Their Lordships think it was rightly held 
‘““by Sir P. Benson Maxwell, C.J., in the case of 
“Choa Choon Neoh v. Spottiswoode,” (supra) “that 
‘whilst the English Statutes relating to superstitious 
‘fuses and Mortmain ought not to be imported into 
‘the law of the Colony, the rule against perpetuities 
‘“was to be considered a part of it. This rule, which 
‘“‘certainly has been recognized as existing in the 
“law of England independently of any statute, is 
“founded upon considerations of public policy, which 
‘‘seem to be as applicable to the condition of such a 
“place as Penang as to England, viz., to prevent 
“the mischief of making property inalienable, unless 
“for objects which are in some way useful or 
“ beneficial to the community. It would obviously 
‘be injurious to the interests of the Island, if land 
“convenient for the purposes of trade or for the 
‘‘enlargement of a town, or port could be dedicated 
‘to a purpose which would for ever prevent such a 
“beneficial use of it. The law of England has, 
“‘however, made an exception, also on grounds of 
*‘ public policy, in favour of gifts for purposes useful 
“and beneficial to the public, and which, in a wide 
“‘sense of the term, are called charitable uses; and 
“this exception may properly be assumed to have 
“passed with the rule into the law of the Colony 
“ [see Thompson v. Shakespear, 1 de G., F. & J., 399; 
“Carne v. Long, 2 de G., F. & J., 75].” 


From these citations it will be seen how this 
question of applicability must be considered. The 
question whether a particular statute has been 
introduced into the Colony, or not, has been before 
the Courts frequently. In Appendix V. the refer- 
ences to these decisions are given; but without. 
regard to whether the Statutes referred to are still 
in force or not. 
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2. What modifications of English law are necessary 
on account of the religions and usages of the Oriental 
vaces living in the Colony. 


It is proposed to deal with this question, first, 
upon the abstract or general question presented, and 
then to show what particular modifications have 
been allowed or disallowed, and, lastly, to deal with 
the legislation upon the subject. 


Beginning, then, with the general question it 
may be remarked that up to the granting of the first 
Charter of 1807 the native population of Penang 
received full recognition and protection at law 
according to the laws and usages of each class. In 
petty matters justice was administered to them by 
Native Captains (or headmen) in each class and in 
more serious matters the Magistrate’s Court seems 
generally to have given recognition to their laws. 
So, too, in Singapore until the granting of the 
second Charter of 1826 full recognition was given to 
native laws; the magistrates actually administered 
Chinese and Malay law in their Courts. 


It is necessary to see what actual mention is 
made of native religions, manners and usages in the 
three Charters of 1807, 1826 and 1855; and unless 
otherwise pointed out, the passages referred to occur 
in all three Charters. 


(1) The Court was to have jurisdiction as an 
Ecclesiastical Court, so far as the 
several religions, manners and customs 
of the inhabitants will admit; 


(2) Witnesses were to be sworn in the way 
most binding on their consciences, if 
not of the Christian religion or Quakers, 
(omitted from the third Charter by 
reason of intervening legislation) ; 
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(3) Process was to be framed with an especial 


attention to the different religions, 
manners and usages of the persons 
resident or commorant within the juris- 
diction and accommodating the same to 
their several religions, manners and 
usages and to the circumstances of the 
country, so far as was consonant with 
the due execution of law and the attain- 
ment of substantial justice; 


(4) Criminal justice was to be administered in 


the hke manner and form, or as nearly 
as the condition and circumstances of 
the place and persons would admit of 
as Courts of Oyer and Terminer and 
Gaol Delivery administered in England, 
due attention being had to the several 
religions and manners and usages of the 
native inhabitants; 


(5) Punishment of the guilty was to be decreed 


of a nature not to be repugnart to the 
religions, customs and manners of the 
prisoners, though the forms of punish- 
ment were such as were known to the 
law of England (omitted from the third 
Charter) ; 


(6) The Court was empowered to appoint 
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(7) Administration of Justice in the Courts of 
Requests was to be adapted as far as 
circumstances would permit to the 
religions manners and customs of the 
several classes and tribes of litigants. 


Such were the provisions of the Charters specifically 
mentioning native religions and usages; no provi- 
sions were contained in them as to administering 
native law to native races, as had been contained in 
the Indian Charters. 


An examination will now be had of the opinions 
of the Judges and the cases upon the subject in so 
far as they deal with the general question. 


Sir Edmund Stanley, the first Recorder, in 
explaining the Charter of 1807, upon the occasion of 
its proclamation at the opening of the New Court 
said :— 


“It secures to all the native subjects the free 
‘““exercise of their religion, indulges them in all 
“their prejudices, and pays the most scrupulous 
“attention to their ancient customs usages and 
‘habits, a generous principle of Government adopted 
“by Great HKritain towards her Indian Empire, 
“which has contributed much to her own honour 
“and glory, as well as the happiness of her subjects 
‘in these remote territories.” 


It would seem that Sir Ralph Rice, the third 
Recorder, considered that by the first Charter the 
Criminal law was the only part of the law of England 
in force in Penang, and that in all civil matters 
justice was to be administered among the native 
races according to their respective laws and customs. 
This seems to be the only decision upon the point 
under the first Charter of which record is to be 
found. 
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The first reported case under the second Charter 
is that of In the goods of Abdullah, deceased (1835). 
In this case Counsel contended for an operation of 
the Charter which would give to all the inhabitants 
the full benefit of their own laws, religions and 
customs. Sir Benjamin Malkin, R., rejected this 
contention; he held that ‘the Charter seems to 
‘‘ have intended to give a certain degree of protection 
‘“‘and indulgence to the various natives resorting 
“here; not very clearly defined, yet perhaps easily 
“enough applied in particular cases, but not 
‘generally, to sanction or recognize their law.” 


In 1837, the same Judge, in a letter addressed to 
the Secretary of Government expressed his con- 
currence with the views of the Governor-General of 
India, which he understood to be that the law of 
England was to be applied, modified by considera- 
tions how far some of its particular provisions and 
enactments are suitable to the circumstances of the 
Colony and administered in all cases with a large 
and liberal regard to the manners, usages and 
religions of the different nations subject to its opera- 
tion, but containing no provisions or principles 
which cannot be based upon that law so modified 
and construed. 


In 1842, the Indian Law Commissioners 
reporting on the judicial establishment of the 
Straits Settlements said: ‘‘ We concur with the late 
“Sir Benjamin Malkin and the Governor-General 
‘in thinking that it” [ie. the law of England] 
“ought not to be changed substantially, but modi- 
“fied by express enactment, in the spirit in which 
“Sir Benjamin Malkin thought it should be 
“administered, under a large and liberal regard 
“to the different manners, usages and religions of 
‘“‘the various nations of which the population 1s 
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““composed”’; clearly intimating that though they 
approved of the suggested modifications, they 
considered that they should be made by the Legis- 
lature and not by the Judges. 


The first reported case under the third Charter 
is the case of In re Chong Long’s Estate (1857). 
Sir Richard McCausland, R., said: ‘‘ Looking 
‘therefore to the history of this country it appears 
‘to have been the policy of the framers of the 
‘Charter to induce as many persons as possible to 
“become resident in the Settlement and not to 
“interfere with the observance of their several 
‘**religions manners and customs nor with the free 
“disposition of their houses, lands, or moveable 
** property.” 


In 1858, Sir Benson Maxwell delivered his 
historic judgment in Regina v. Willans, which has 
been referred to on many occasions previously. In 
the course of his judgment the learned judge arrived 
at the following conclusions, inter alta :— | 


(i) The Charters do not in any respect 
modify the law of England by any 
exceptional adaptation of it to the 
religions and usages of the East ; 


(ii) Such native law as had been recognized 
up to 1858, had been so recognized, 
not because of the Charters or any 
of them, but because of the general 
principles of the law of England, 1.e., 
the validity of native marriages, the 
recognition of polygamous unions and 
of Mahomedan divorces and the ad- 
mission of the several wives of a 
Mahomedan intestate to share in the 
distribution of the estate. 
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The following passages from the judgment bear 
upon these two rulings :— 


‘* The law of England, wheresoever administered, 
“respects, either ex comitate, or ex debito justitiae, the 
‘religions and usages of strange sects and nations, 
“to the extent to which the Charter requires that 
“they shall be respected. Thus, if the Charter of 
“1807 had not expressly provided that witnesses 
“should be sworn ‘in such manner as the Court 
‘** should esteem most binding on their consciences,’ 
‘‘or, in the words of the last Charter, ‘regard 
‘being always had to their religious belief,’ the 
“law of England would have permitted that our 
‘“‘Mahomedans, Hindoos and Chinese should be 
‘‘sworn according to the ceremonies of their 
‘respective religions (Omichund v. Barker, Walles 
‘* 538), and assuredly the law of England would not 
“have compelled those who were appointed to act 
‘“‘as Constables, to do anything contrary to their 
“‘ religions, customs and manners, even if the Charter 
“had omitted to provide that natives should be 
“compelled to serve in that capacity only so far as 
“their religions, customs and manners admitted. 
“So, if the Court does not entertain proceedings 
“pro salute antimae against Hindoos, Mahomedans 
“and Buddhists, it is not entirely owing to the 
‘limits imposed upon its Ecclesiastical jurisdiction 
‘‘by the express terms of the Charter; for they 
‘would be equally free in England, from any such 
“molestation by the Ecclesiastical Courts. Again, 
‘‘a Mahomedan who marries a second wife of his 
‘‘own religion and according to the rites of that 
“religion, is not indictable for bigamy here; but it 
“would be difficult to assert that if he were to 
‘contract such a marriage in England, he would be 
‘indictable at the Old Bailey. The offence was 
“originally of Ecclesiastical cognisance only, and 
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“would seem to contemplate only the marriages of 
“those people among whom monogamy is an 
“institution.” 


‘““It does not seem to me, then, that the Charter 
“has in any respect modified the law of England by 
“any exceptional adaption of it to the religions and 
‘‘usages of the East. With the exception of the 
“Derhaps superfluous instructions respecting the 
“framing of process, it might have remained silent 
‘‘on the subject of religion and usage without 
“‘ affecting the administration of justice. In other 
“‘matters otf greater importance respecting which 
‘‘the Charter makes no provision, native religions 
“and usages are equally respected. Thus, if a 
‘“Mahomedan or Hindoo or Chinese marriage, 
“celebrated here according to the religious cere- 
“monies of the parties, be valid, it is not because 
“the Charter makes it so—for, as I have already 
‘‘ observed, it makes no exception in favour of native 
“contracts of any kind—but because the law of 
“England recognises it. The general rule of that 
“law is, that the validity of a marriage is to be 
“determined by the law of the place where it is 
“celebrated. ‘The only principle’ says Lord 
“Stowell, ‘applicable to such a case by the law of 
«England is that the validity of the marriage rites 
““must be tried by reference to the law of the 
“** Country where, if they exist at all, they had their 
“origin. Having furnished this principle, the law 
““of England withdraws altogether, and leaves 
“the legal question to the exclusive judgment of 
“the law of the place where the marriage was 
celebrated.’ (Dalrymple v. Dalrymple, 2 Hagg. 
59.)” 


“ But where the law of the place is inapplicable to 
“the parties, by reason of peculiarities of religious 
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“opinions and usages, then from a sort of moral 
‘necessity, the validity of the marriage depends on 
‘‘whether it was performed according to the rites of 
“their religion.” 


“How far the general law should circumscribe 
‘its own authority in the matter, it may, as the 
““same Judge (Lord Stowell) observes, be difficult 
“to say a priort; and unquestionably it is not easy 
‘*to extend to Mahomedan marriages that principle 
“‘of Comity which the law of England has applied 
‘to Jewish marriages, without involving it in a re- 
“ cognition of polygamy, which has always been put 
‘“‘by jurists beyond the pale of the Comity of 
‘‘Christian nations. (Story, Confl. L. ss. r13a, 
‘“‘r14; 2 Kent, Com. 81; 1 Burge, Col. & For. Law, 
“*188.) The question has never yet been decided 
‘“by any Court in England; but Lord Brougham, 
“‘ while declaring in Warrender v. Warrender [9 Bligh 
““N.S. 89] that an English Court would never 
‘recognise a plurality of wives, seems to have been 
‘‘ of opinion that in dealing with a Turkish marriage 
‘“‘¢there may be some room for holding that we are 
“to consider the thing to which the parties have 
‘“‘*bound themselves, according to its legal accepta- 
“tion in the country where ’—or, (in the case of 
‘‘Mahomedan marriage in an English possession), 
‘“‘in the religion in which—‘the obligation was 
‘contracted ’"—(2 Cl. & F. 531, 2). In this place, 
‘“where the law of England has been for the first 
“time brought to bear upon races among whom 
‘polygamy has been established from the remotest 
“antiquity, the Court has had to consider the 
“question, and has always held polygamous 
‘‘marriages valid. Whether the local Judicature 
“erred, or not,in coming to this decision, I do not stop 
‘“‘to consider. It is enough to say that if it decided 
“rightly, it is not because our Charter demands an 
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“ exceptionally indulgent treatment of the question, 
‘‘but simply because the principle which makes the 
‘validity of a marriage to depend upon the religions 
‘of the parties, extends to polygamous marriages; 
“while, if the Court has been wrong, it has erred, 
“not in adopting a principle foreign to, and at 
“ variance with the law of England, but in stretching 
“beyond its legitimate limits, a perfectly well 
‘established one.” 


In Chulas & Kachee v. Kolson binte Seydoo 
Malim (1867), Sir Benson Maxwell invoked the 
same principle of comity. He said: “It has been 
“repeatedly laid down as the doctrine of our law 
“that its rules are not applicable to such races, 
“where intolerable injustice and oppression would 
‘“be the consequences of their application;” and 
again that ‘“‘where our law is wholly unsuited to the 
“condition of the alien races living under it, their 
“own laws or usages must be applied to them on 
“‘the same principles and with the same limitations 
“as foreign law is applied by our Courts to 
“foreigners and foreign transactions. They must 
“be regarded as persons having foreign domiciles 
“‘and governed for many purposes by this law, and 
“fas if they were residing among us temporarily.” 


In Karpen Tandil v. Karpen (1895), Sir Lionel 
Cox, C.J., said that “native customs will therefore 
“be recognized unless they be contrary to justice 
‘and general public policy; to hold otherwise would 
“be intolerable for them.” This ruling seems 
exceedingly wide but the words must not be taken 
too literally ; it is improbable that Sir Lionel Cox 
intended to go further than the previous Judges of 
the Colony had done, but used the above words as 
a general expression loosely descriptive of what had 
been done in the past. 


Google 


Leic. 462. 


3 S.S.L.R, 58. 


12S.S.L.R. 120. 


Specific 
modifications 
considered. 


CHINESE. 


Adopted 
children. 
W.O.C. 11. 


86 MODIFICATIONS OF ENGLISH LAW. 


In Choo Ang Chee v. Neo Chan Neo and others 
(1908), the whole question was re-opened. This case 
may be regarded as the last word upon the subject, 
which was argued and considered most exhaustively. 
To a complete understanding of this question a 
careful study of that case and the cases cited therein 
is necessary. In connection with the qualifying 
words in the Charter with regard to the Ecclesiastical 
jurisdiction Sir Thomas Braddell, J. (Sir William 
Hyndman-Jones C.J. concurring), said :-— 


“The qualifying words seem to me to have been 
“inserted because it was recognized that the law of 
“England would necessarily require to be adminis- 
“tered with such modifications as to make them 
“suitable to the religions and customs of the inhabit- 
‘“‘ants who were intended to be benefited by them. 
“They were dictated from a regard for that constant 
“policy of our rulers to administer our laws in our 
“Colonies with a tender solicitude for the religious 
‘beliefs and established customs of the races living 
“under the protection of our Flag and I regard them 
“as such as a charge to our Courts to exercise 
“its Jurisdiction with all due regard to the 
“several religions, manners, and customs of the 
“inhabitants.” 


It is now proposed to consider what specific 
modifications have, or have not, been allowed apart 
from legislation dealing with the subject. 


The question as it affects the Chinese will first 
be dealt with. 


In 1843, Sir William Norris, R., in Ju re Chu 
Siang Long’s Estate, held that the adopted children 
of a Chinese were entitled to joint administration of 
his estate in preference to his nephew. 
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In 1868, in the unreported case of In the goods 
of Meh Allang, the Court refused administration 
to an adopted daughter and granted it to the next of 
kin. 


In 1877, in Khoo Tiang Bee et uxor v. Tan Seng 
Guat, Sir Theodore Ford, Ag. C.J., held that the 
Court would not recognize the right of an adopted 
son to share in an intestate’s estate. The previous 
cases upon the subject are reviewed in the judgment 
in this case. This case has been followed ever since 
so far as can be ascertained. 


The rights and liabilities arising from Chinese 
marriage have frequently been before our Courts. 
It is proposed, first, to consider the rights of the 
widows upon the intestacy of a Chinese. Polygamy 
has now been definitely decided to be a Chinese 
institution in the case of Choo Ang Chee v. Neo Chan 
Neo (1908). It had always been so held previously 
thereto but as a strong attack upon the proposition 
was made in that case and as the matter was 
thoroughly argued and discussed therein, that one 
citation seems sufficient. > 


In the case of In: the goods of Lao Leong An (1867), 
Sir Benson Maxwell, R., granted administration to 
the principal or first wife of a Chinese intestate and 
held that the secondary wife was entitled to an 
equal share of the intestate’s property. He decided 
the validity of unions with secondary wives by the 
law of China. He agreed that it might seem 
- difficult to apply the English Statute of Distribu- 
tions to polygamous unions but that difficulty had 
been long ago solved in the Straits in the case of 
Mahomedans and he held that although with 
Mahomedans the wives were all equal in status and 
rights, whereas with Chinese there was one principal 
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and the rest secondary wives, yet the principle which 
applied to the Mahomedans equally applied to the 
Chinese and this despite the fact that by Chinese 
law none of the wives principal or secondary had a 
share in the estate and effects of their deceased 


husband. ~ 


In Lee Joo Neo v. Lee Eng Swee (1887), Goldney, 
J., held that in distributing the estate of a person 
dying intestate domiciled in the Colony the Statute 
of Distributions is the only rule, and the exclusion of 
females from sharing in such estate according to 
Chinese law and custom will not be recognized. 


In the case of In the goods of Ing Ah Mit (1888), 
Pellereau, J., granted joint administration to the two 
widows of an intestate Chinese, as they were entitled 
to share the widows’ share under the Statute of 
Distributions. 


In Choo Ang Chee v. Neo Chan Neo and others 
(1908), the Court of Appeal upheld the previous 
rulings upon the point and held that all the widows of 
a Chinese were entitled to share under the Statute, 
and that the offspring of all unions whether with 
a primary or with secondary wives were legitimate. 
It may be noted that Sir Archibald Law, Ag. C.J., in 
the lower Court and Sir William Hyndman-Jones, 
C.J., and Sir Thomas Braddell, J., in the Court of 
Appeal justified the recognition of polygamous 
marriages for the purposes of succession and 
legitimacy by the words in the Charter dealing with 
the exercise of the Ecclesiastical jurisdiction. They 
further considered that the Legislature had placed 
the seal of its approval upon this recognition of 
rights by reason of the phrasing of section 14 
of the Courts Ordinance of 1878, and section 9g (6) 
of the Courts Ordinance of 1907. 
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The Court in this case further held that a child 
legitimated per subsequens matrimonitum by Chinese 
law was legitimate in the Colony and admitted him 
with the other children to share in the intestate’s 
estate. 


Besides these decisions with regard to Chinese 
marriage there are others dealing with the question 
in relation to other matters. 


In 1861, in Nonta Cheah Yew v. Othimansaw 
Marican and another, Sir Benson Maxwell, R., held 
that a Chinese female in the Straits is at liberty to 
marry, after being divorced from her former husband 
and notwithstanding that no guardian had been 
piesent; thereby refusing to follow the law of 
China. 


In 1892, in Lim Choot Hoon v. Chok Yoon Guan, 
Collyer, J., following similar decisions as tp Maho- 
medans and Hindoos, held that a marriage con- 
tracted between British-born Chinese subjects 
according to Chinese rites in the Colony conferred 
no marital rights on the husband as regards the 
wife’s property. 


The question as to whether a Chinese can be 
convicted of bigamy in the Colony first arose in 
18g0 in the case of Regina v. Yeoh Boon Leng, but no 
definite decision was come to. 


It next arose in Igot in the case of Rex v. Sim 
Boon Lif, where it was decided that a Chinese 
could be so convicted provided that the prosecution 
proved by Chinese law that the second marriage was 
void by reason of its taking place in the life-time of 
the first wife, i.e.. where a Chinese married two 
principal wives, the law of China only allowing one 
such, though any number of secondary wives in 
addition. 
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With regard to Hindoos, Wood, J., held in Pootoo 
v. Valee Uta Taven and another (1883), that the 
Hindoo wife of a Hindoo husband did not acquire 
her property by coverture. 


In Karpen Tandil v. Karpen (1895), the Court of 
Appeal held that a contract between Hindoos which, 
if it had been made between Europeans would be 
void as being a marriage brokage contract is not 
void in this Colony, and that Hindoo customs and 
usages in reference to such contracts will be 
recognized. 


In the case of In ve Armougum (1887), Pellereau 
and Wood, JJ., held that the terms upon which a 
Hindoo husband and wife should separate may be 
the subject of reference to arbitration. 


In Than Prem Luem v. Song Kee.Lian and others 
(1905), Sir Lionel Cox, C.J., held that a marriage 
contracted between Siamese subjects according to 
Siamese rights confers no marital rights on the 
husband as regards the wife’s property. 


It now remains only to consider legislation with 
regard to natives and the cases thereon. 


The law as regards persons professing the Ma- 
homedan religion was modified by Ordinance V of 
1880, the Mahomedan Marriage Ordinance, the 
whole of which, except section 27 (which forms 
Part III of the Ordinance) has been repealed by the 
Mahomedan Marriage Ordinance XXV of 1908. 
Part III of Ordinance V of 1880, however, is the 
most important from a legal point of view and from 
the point of view of this chapter. 


In the case of Choo Ang Chee v. Neo Chan Neo, 
1908, it was argued that the Mahomedan Marriage 
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Ordinance of 1880 was passed for the purpose of 
removing any doubt as to the validity of the 
decisions of the Court but Sir Thomas Braddell, J. 
(with whose judgment Sir William Hyndman- Jones, 
C.J., concurred), rejected that contention. He held 
that it was intended to define how much of the 
Mahomedan Law is to be recognised by the Courts 
of the Colcny, so as to be a Code of that law for 
the guidance of the Courts. 


Subsection ii of section 27 provides that “ Ma- 
“‘homedan law, in the absence of special contract 
“‘between parties, shall be recognized by the Courts 
“of the Colony, only so far as is expressly enacted 
“‘in this section. Provided that nothing herein con- 
“‘tained shall be held to prevent any Mahomedan 
“‘person directing, by his or her will, that his or her 
“estate and effects shall be administered according 
““to Mahomedan law.” 


In Jamaludin v. Hajee Abdullah (1881), Wood, J., 
held that the words ‘“ Mahomedan Law” in this 
section must be read as the “‘ Mahomedan Law of 
Property”; the generality of the expression is 
restricted by the preamble, and the context at the 
end of the clause. 


In 1835 in the case of In the goods of Abdullah, 
Sir Benjamin Malkin, R., decided that a Mahomedan 
might by will alienate the whole of his property 
and that such alienation will be good pro tanto, 
though contrary to Mahomedan law. 


In Safeah v. A daykalavan Chitty (1904), Sir Lionel 
Cox, C.J., held that the English law as to the pre- 
sumption of advancement prevails in the Colony, 
notwithstanding that the parties are Mahomedans. 


By subsection iii of section 27 it is provided 
that a Mahomedan ‘married woman may with or 
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without the concurrence of her husband dispose by 
will of her own property. 


Subsections ili, iv, v, vi and vii of section 27 
provide for the distribution of estates upon intes- 
tacy ; subsections viii and 1x provide for the Grant 
of Letters of Administration. 


In 1843, in the case of In re Chu Siang Long’s 
Estate, Sir William Norris, R., stated that he had 
frequently directed the two or three widows of a 
Mahomedan intestate to rank as one widow and 
their several children as one family in the distribu- 
tion of the estate. 


In 1867, in the case of In the goods of Lao Leong 
An, Sir Benson Maxwell, R., repeated the above 
rule, as also did Sir Theodore Ford, Ag. C.J., in 
1877 in Khoo Trang Bee et uxor v. Tan Beng Gwat. 


Subsections x, Xi, Xll, Xlll, XIv, Xv, Xvi and xvil 
deal with the wife’s property and earnings, her 
right to sue, her liability on her own contracts, the 
liability for the wife’s anti-nuptial debts, the effect 
of marriage on property, voluntary settlements on 
wife or husband, and household property. 


In Chiulas v. Kolson (1867), Sir Benson Maxwell, 
R., held that a plea of coverture by a Mahomedan 
married woman was no answer to an action upon 


her bond. 


In Hawah v. Daud (1865), the same judge had 
held that a Mahomedan married woman’s property 
is her own separate property and does not belong 
to her husband by marital right. 


In Haleemah v. Bradford (1876), the Court of 
Appeal, Sir Thomas Sidgreaves, C.J., and Phillippo, 
J., held that a Mahomedan husband takes no interest 
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in his wife’s freehold property during the lifetime 
of his wife or after her decease by virtue of the 
coverture. 


In Tyai v. Mat Alli (1886), Wood, J., held that a 
Mahomedan married woman cannot maintain an 
action against her husband whether divorced or not, 
for a share of their joint earnings. Such earnings 
are not the wife’s ‘‘separate’”’ estate under section 
27 but belong to the husband by English law. 


In Regina v. Ojtr and another (1886), Wood, J., 
held that although by section 27 a Mahomedan 
woman's property is her ‘‘separate’’ property, she 
cannot, notwithstanding subsection xi, prosecute 
her husband for theft of such property, or cheating. 


Marriages and divorces according to Mahomedan 
jaw are valid in the Colony.(#) Provision was made 
in the Mahomedan Marriage Ordinance V of 1880 
for the registration of divorces and marriages, but 
such registration was voluntary. These provisions 
were repealed by the Mahomedan Marriage Ordi- 
nance XXV of 1908 which makes registration of 
marriages, divorces and revocations of divorce com- 
pulsory. 


In Salmah & Fattmah v. Soolong (1878), Sir 
Thomas Sidgreaves, C.J., held that a Shafi female 
who has arrived at puberty may lawfully renounce 
the tenets of that sect and embrace those of Hanifa. 
According to the Hanifa sect a girl who has arrived 
at puberty is legally emancipated from all guardian- 
ship and is at liberty to marry whom she chooses 
whether her equal or otherwise. 


(a) Per Sir Benson Maxwell, R., in Reg. v. Willans 3 Ky. 16, and 
Chulas v. Kolson, Leic. 462; see also Huawah v. Daud, Leic. 253, per 
the same judge. 
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In M. M. Noordin v. Shatk Mahomed Meah Noordin 
Shah and another (1907), Thornton, J., held that for 
the purposes of marriage of a Mahomedan girl the 
Mahomedan law of majority is to be preferred to the 
English law. 


In Fatimah and others v. D. Logan and others 
(1871),- Sir William Hackett, J., held that the 
competency of witnesses is to be determined by the 
law of the forum; so that though by Mahomedan 
law concubines are incompetent witnesses to prove a 
divorce, that is no reason why their evidence should 
not be received in a Court of Justice in the Colony, 
where by the law of evidence they are competent. 


In Adoomeh Kakah v. Lebby Dain (1878), Wood, J-s 
held that no action can be maintained in the 
Supreme Court against a Kali or Mahomedan priest, 
for divorcing a person from his wife contrary to 
Mahomedan law, as it is a matter wholly beyond the 
powers and jurisdiction of the Court. 


In Regina v. Rabia (188g), the Court of Appeal 
held that a Mahomedan married woman was not 
exempt from prosecution on a charge of bigamy. 


By subsections x and xi of section 27 a wife may 
dispose of her property, by deed or otherwise, with- 
out the concurrence of her husband and without 
acknowledgement.(#) This was an alteration of the 
law. Prior to this a conveyance bya married woman 
was not valid unless acknowledged as required by 
the Indian Act XXI of 1854, corresponding to the 
Act for the Abolition of Fines and Recoveries. (°) 


(a) Cf. . re Solayappa Chitty and Shaik Sallim's Contract, 3 
S.S.L.R. 3 f 


(6) Per Seca R., Chulas v. Kolson, supra: Kader Meydin v. 
Shatomah, l.eie. 260; Fatimah v. Armootah, 4 Ky. 225; Avrmootah 
Pillay v. Fatimah Bee, 4 Ky. 416. 
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In Salwath Haneem v. Hadjee Abdullah (1893), the 
Court of Appeal held that there was no rule of law 
in the Colony which prevents a Mahomedan 
husband conveying land to his wife, and a convey- 
ance from the husband to the wife passes the legal 
estate In the property conveyed. 


In this same case, Gatty, J., held that a Maho- 
medan married woman must convey land acquired 
by her subsequently to her marriage with the form- 
alities imposed by the Conveyancing and Law of 
Property Ordinance 1886, section 50, notwith- 
standing the provisions of section 27 subsection x1 
of the Mahomedan Marriage Ordinance of 1880. 


Finally subsection xviil provides for the opera- 
tion of section 27. 


In the case of In the goods of Sheriffa Essah (1885), 
Wood, J., held that the section was not retrospec- 
tive so as to affect an estate which had been begun 
to be administered before the coming into operation 
of the Ordinance. He further held that when one of 
the parties toa suit refuses to consent to the section 
being applied, the Court cannot grant leave that 
it should be applied, if the suit is one commenced 
after the coming into operation of the Ordinance. 


In Inche Mahomed Nor v. Hadjee Abdullah (1892), 
Sir Elliot Bovill, C.J., held that a Mahomedan 
married woman is not disqualified from acting as 
next friend to an infant, as her position is quite 
different from that of a married woman after a 
Christian marriage. 


In the case of In ve Sinyak Rayoon and another 
(1888), Wood and Pellereau, J.J., held that the 
Court 1n deciding who ts a fit and proper person to 
be appointed guardian of a native infant is not bound 
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by any hard and fast rule of the law of England on 
the subject, but will under the words “so far as 
circumstances will admit” in the Charter of 1855, 
take into consideration the law, religion, practice or 
custom of the nationality or class to which such 
infant belongs, on the subject of guardianship. 


In the case of In ve Halemah & Haminah, In- 
fants (1872), Sir William Hackett, J., held that the 
pledging of a child asa security for debt is invalid 
as being against public policy, although it might 
have been valid in the country where made; and the 
parents might at any time have the child returned to 
them on Habeas Corpus. 


Indian Acts XV and XXI of 1865 define the law 
relating to marriage and divorce among Parsees, 
and lay down the rules relating to intestate succession 
among them, but owing to the small number of 
Parsees in the Colony, these Acts are of but little 
importance; the machinery for the operation of the 
former Act has never been brought into force. 


Indian Act XV of 1856 regulates the law with 
regard to the marriage of Hindoo widows and 
removes all legal obstacles thereto. 
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CHAPTER III. 
INSTITUTIONS OF GOVERNMENT. 


The Straits Settlhements form a Crown Colony, 
that is to say, a Colony in which the Crown retains 
complete control of the public officers carrying on 
the Government. The administration of the Colony 
is entrusted to the Governor, who is assisted in 
carrying on the Government by the Executive 
Council. 


THE GOVERNOR. 


The Governor represents the King; he is 
appointed under the Royal sign-manual and signet 
during His Majesty’s pleasure. His office is consti- 
tuted and his powers are defined by the Letters 
Patent; he is appointed by Commission; and the 
manner in which his duties are to be carried out is 
further set forth in his Instructions.(2) He receives 
further instructions from the Secretary of State as 
the mouthpiece of the Crown. 


The Governor is appointed during His Majesty’s 
pleasure but his tenure of office is as a rule confined 
to a period of six years from his assumption of the 
administration; this term may be extended, a 
notable instance being that of Sir John Anderson, 
G.C.M.G., K.C.B. By the Demise of the Crown 
Act 1g01,1 Ed. VIlc. 5., it is not necessary for the 
Governor to be re-appointed on the demise of 
the Crown. Huis salary, leave and allowances are 
regulated by the Colonial Office Regulations (°) ; the 


(a) Cf. Appendix iii. 


(b) Regulations for His Mayesty’s Service, issued trom the 
Colonial Office. 
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Governor’s Ordinance III of 1900, regulates the 
salaries of officers administering the Government 
and the furnishing of Government House. ° 


Although the Governor represents the King, his 
position is very different from that of a Viceroy. 
In 1835, in Cameron v. Kyte, it was held that the 
Governor of a Colony has not by virtue of his 
appointment the sovereign authority delegated to 
him and an act done by him on his own authority 
unauthorized either by his commission or express- 
edly or impliedly by any instructions is not 
equivalent to such an act being done by the Crown 
itself and is consequently not valid. It would 
further appear from that case that non-objection by 
the Crown does not imply that the Governor had 
authority, and that non-interference by the Crown 
will not give validity on the ground of acquiescence. 


In 1879, in Musgrave v. Pulido, it was held that 
the authority of a Governor is derived from his 
commission and confined to the powers thereby 
expressedly or impliedly entrusted to him. He 
can, therefore, be sued in the Supreme Court in the 
ordinary forms of procedure; and however the cause 
of action may arise, whether from liabilities incurred 
by him in a private or public capacity, he enjoys no 
prima facie immunity. Although he represents the 
Crown, he has none of the legal irresponsibility of 
the Sovereign within his delegated and limited 
sovereignty.(4) 


The Governor may on no account absent himself 
from the Colony without His Majesty’s permis- 
sion.(4) During his service in the Colony, the 





(a) Hill v. Bigge, 3 Moo. P.C.C. 465; Musgrave v. Pulido, supra. 


(b) C.O.R., rule 13; and see Colonial Officers (Leave of 
Absence) Act, 1894, 57 & 58 Vic. c. 17, S. I. 
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Governor is not allowed to accept presents other 
than the ordinary gifts of personal friends unless by 
special permission of the Secretary of State upon 
his final departure from the service of the Colony. 
He can, however, legally take a benefit under an 
Ordinance, although he himself is a necessary party 
to all legislation in the Colony, eg., an act of 
indemnity(4); but by Article XXIX of the Instruc- 
tions, no Ordinance whereby the Governor is to 
receive any grant of land or money or other 
donation or gratuity is to come into force until the 
signification of the Royal pleasure. 


The Governor convokes and prorogues the 
Councils, initiates legislation, and assents to, vetoes 
or reserves for the Royal pleasure, Bills. By the 
Letters Patent, he is empowered to make and 
execute under the public seal grants and disposi- 
tions of iand, to appoint Judges, Commissioners, 
Justices of the Peace and other necessary officers, 
to dismiss or suspend certain officers and to remit 
fines and grant pardons (5), the exercise of which 
last power is regulated by Article XXXVIII of the 
Instructions.(“) The moneys to be expended for 
the public service are issued under his warrant. 


The Governor is responsible for acts of a private 
character committed by him in the Colony and may 
be sued for them either in the Supreme Court (4) 
or in England.(¢4) But apparently he cannot be 


(t) Phillips v. Eyre, 1870, L.R. 6 Q.B. t. 


(6) The Governor has power to remit sentences which are merely 
of a punitive character inflicted for contempt of Court.—Jn re 
Bahama Islands, L.R. 1893 A.C. 138. 


(c) Cf. Appendix iii. 
(2) Hill v. Bigge, 3 Moo. P.C.C. 465. 


(¢) Mostyn v. Fabrigas, 1 Cowp. 161; Glynn v. Houston, 2 Man. 
& Gr. 337; and cf. Campbell v. Hart, 20 St. Tr. 239: Bryan v. 
Arthur, 11 A. & E. 108; Smith v. Nicholls, 5 Bing. N.C. 208. 
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held liable in any Court for acts within the limits 
of his Commission done under the authority of the 
Crown.() 


The first question to be decided is the matter of 
general law whether, apart from his position of 
Governor, any liability has arisen; next, assuming a 
liability to be shown, whether the acts complained 
of were done as Governor, and then, if so done, 
whether they were acts of state, that is, acts covered 
by the powers assigned to the Governor.(4) If they 
are, the Governor is protected. If the acts done 
are outside the powers conferred, the fact that the 
Governor assumed to do them as Governor will not 
protect him from their legal consequences. (¢) 


Any Governor charged with oppressing any of 
His Majesty’s subjects or committing any other 
crime or offence within his command, may be tried 
before any competent Court in England. (@) 


The Governor cannot be compelled to produce 
for the purposes of a trial official documents acquired 
and held by him in his capacity as Governor and 
subject to the directions of the Secretary of State, (¢) 


(2) Musgrave v. Pulido, supra. 


(b) Bearing in mind the rules in Cameron v. Kyte and Musgrave v. 
Pulido, supra. 


(c) See Anson, Constetutional Law, 3rd Edition, Vol. ii, pp. 81, 82. 
(@) Halsbury, Vol. x, p. 532. 


(e) Hennessy v. Wright LR. 21 Q.B.D. 509; Allagaprah Chetty 
and another v. Tunku Allum bin Suitan Allie Iskandery Shah, 1« Ky. 
520; nor can the Attorney-General be compelled to give discovery 
in Crown Suits despite the wide provisions of the Crown Suits 
Ordinance, Khoo Sian Tean v. Attorney-General, Crown Suit 8 of 
1907, Singapore, unreported. This last was a decision of the 
Appeal Court. The author was Counsel for the Plaintift in both 
the lower Court and the Court of Appeal and is therefore fully 
conversant with the case. 
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nor official communications between himself and his 
subordinate officers civil or military, even in actions 
against himself. (4) 


THE EXECUTIVE COUNCIL. 


The Governor is assisted in performing his duties 
by an Executive Council, the constitution of which 
is provided by the Instructions which also regulate 
its business. (°) 


An Executive Councillor can only be dismissed 
by the Crown but in a case of urgency he may be 
suspended by the Governor who must, however, 
report at once to the Secretary of State his grounds 
of decision.(¢) 


The Executive Council together with the Chief 
Justice administer the oaths of office to the Governor 
on his entering upon the duties of his office and to 
the officer administering the Colony during his 


absence; and the members themselves each take the. 


oaths of office on their appointment. 


By the Colonial Leave of Absence Act, 1782, 22 
Geo. III c. 75, s. 2, the Governor and the Executive 
Council have the power to remove persons holding 
offices granted or grantable by patent for absence 
without reasonable cause, neglect of duty or mis- 
behaviour. Inthe case of Willis v. Gipps, this power 
was held to include judicial officers. (#) 


(a) Wyatt v. Gore, Holt N. P. 299; Cooke v. Maxwell, 2 Stark. 
183. 


(6) Cf. Appendix iii. 
(c) C.O.R. rule 23. 


(2) Approved in Montagu v. van Diemen's Land, 6 Moo. P.C.C. 
489. 
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In Ex parte Robertson, the Privy Council refused 
to hear an appeal against an order of amotion by the 
Governor-General and Executive Council of New 
South Wales on the ground that they did not enter 
into the consideration of such acts as were done by 
the Governor and Council of a Colony in the 
exercise of the power and authority committed to 
them under the Statute, in the case of persons 
holding office not by patent right but simply and 
only during the pleasure of the Governor. 


Under the Banishment Ordinance, IV of 1888, the 
Governor in Council has most important functions 
to perform. By that Ordinance the Governor in 
Council may banish, whenever it seems necessary 
to him for the public welfare or safety, any person 
not being a British subject. 


In the case of In re Lu Thien, 1891, Sir E. L. 
O’Malley, C.J., held that the Governor in Council 
was the sole judge of what is necessary in each case, 
and that even if he acts contrary to natural justice 
there is no legal remedy. 


In the Court of Appeal, Wood, J., held that an 
inquiry was necessary to be held which the person 
to be banished should have an opportunity of attend- 
ing and an order made without such an inquiry was 
not legal; Goldney, J., held that such an inquiry 
was not necessary. Sir E. L. O’Malley, C.J., had 
held in the Court below that such an inquiry was 
not legally necessary, but it was within the diseretion 
of the Governor in Council whether he should hold 
itor not. The Ordinance requires only “such in- 
quiry as to the Governor in Council may seem 
necessary.’ (4) 


(a) Upon this Ordinance, cf. also Regina v. Ng Lin Chee 
45.L.J. 69. 
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THE LEGISLATIVE COUNCIL. 


By the Government of the Straits Settlements 
Act, 1866, 29 & 30 Vic. c. II5, s. 2,(4) 1t was de- 
clared lawful for the Crown to establish all such 
laws, institutions and ordinances for the Colony as 
might be deemed advisable for the peace, order and 
good government of the subjects and others within 
the Settlements and by section 3 thereof for the 
Crown to delegate such powers to three or more 
persons within the Colony. The Crown has, how- 
ever, the power of creating legislatures in a Colony, 
whether conquered, ceded or settled, quite apart 
from statutory authority.(°) 


By Article VIII of the Letters Patent of 1911(°) 


Powers of 
legislation 
within the 
Colony. 


the powers of the Crown are delegated to the 


Legislative Council of the Straits Settlements. The 
Colony, however, is one of those in which the Crown 
has reserved to itself the power to legislate by 
Order in Council@) which is the original constitu- 
tional method of legislating for the Colonies. 


Legislation for the Colony may thus be effected 
at this date by Acts of the Imperial Parliament, 
Orders of the King in Council, and Ordinances of 
the Legislative Council. 


The constitution and powers of the Legislative 
Council are provided by the Letters Patent and 
Instructions of 1911; its procedure by the Standing 
Orders made by the Council by virtue of Article 
XXVI of the Instructions. By Article IX of the 


(a) Cf. Appendix ii. 
(b) Phillips v. Eyre, L.R.6Q.B.1. 
(c) Cf. Appendix iii. 


(a) Cf. the proviso to section 3 of the Government of the Straits 
Settlements Act supra 
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Letters Patent the Crown reserves the right to 
disallow any Ordinance. (@) 


The Governor presides over the Council which 
consists of official and unofficial members, the latter 
of whom are appointed by the Governor in pursu- 
ance of instructions received through the Secretary 
of State. In accordance with such instructions the 
Governor invites the Chambers of Commerce at 
Singapore and at Penang to nominate each a 
member; but the Supreme Court has held in 
Auttenbach v. Wright that such invitation does not 
confer any legal right or franchise upon the 
Chambers. 


In addition to the powers delegated by the 
Letters Patent, the Legislative Council has powers 
under a number of Imperial Acts. These are as 
follows :— 


(i) Under the Colonial Evidence Act, 1843, 
6 & 7 Vic. c. 22, s. 1, the power to 
make laws for the admission in the 
Courts of the Colony of the evidence of 
barbarous and uncivilised persons, desti- 
tute of the knowledge of God or of any 
religious belief ; 


(ii) Under the Colonial Inland Post Office 
Act, 1849, 12 & 13 Vic. c. 66, s. 1, the 
power to make laws for the establish- 
ment, maintenance and regulation of 
inland posts; 


(iii) Under the Admiralty Offences (Colonial) 
Act, 1860, 23 & 24 Vic. c. 122, s. I, 
the power to make laws for the trial 
within the limits of the Colony of 


(a) Cf. Appendix iii for the Letters Patent, Instructions, etc. 
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charges arising out of the death of per- 
sons beyond such limits from injuries 
received within such limits; 


Under the Colonial Laws Validity Act, 
1865, 28 & 29 Vic. c. 63, s. 5, the power 
to make laws for the establishment, 
abolition, reconstruction and alteration 
of the constitutions of courts of justice; 


Under the Colonial Marriages Act, 1865, 
28 & 29 Vic. c. 64, s. I, the power to 
make laws for validating within all 
parts of His Majesty’s Dominions 
marriages contracted in the Colony, if 
both the parties are by English law 
competent to marry each other ; 


Under the British Nationality and Status 
of Aliens Act, 1914, 4 & 5 Geo. Vc. 17, 
s. 26, the power to make laws for 
imparting the privileges of naturaliza- 
tion to be enjoyed within the Colony; 


Under the Army Act, 1881, 44 & 45 Vic. 
c. 58, s. 169, the power to make laws 
for reducing any fine recovered on 
summary conviction under the Army 
Act; 


Under the Colonial Courts of Admiralty 
Act, 1890, 53 & 54 Vic. c. 27, s. 3, the 
power to make laws for declaring any 
Court of unlimited civil jurisdiction 
within the Colony a Colonial Court of 
Admiralty and providing for the exercise 
of its jurisdiction and for conferring 
partial or limited Admiralty jurisdiction 
on any inferior Court, but by section 4 
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of the Act such legislation must, un- 
less previously approved by His Majesty 
through a Secretary of State, be reserved 
for the signification of His Majesty’s 


pleasure or contain a suspending clause; 


Under the Merchant Shipping Act 1894, 
57 & 58 Vic. c. 60, s. 478, the power 
to make laws for conferring authority 
on any Court in the Colony to conduct 
inquiries into shipwrecks and other 
shipping casualties or as to charges of 
incompetence or misconduct on the 
part of masters, mates, or engineers of 
ships in certain circumstances ; 


By section 264 of the last preceding 
Statute, the power to make laws for 
applying and adapting any of the provi- 
sions of Part II of the Merchant 
Shipping Act, 1894, to registered British 
ships trading or being at any port in the 
Colony and to the owners, masters and 
crews thereof. 


(1x) 


¢ 


(x) 


A Bill unless reserved for the Royal assent, 
takes effect as an Ordinance when, after it has 
been duly passed by the Legislative Council, the 
Governor has signed the same in token of his assent 
and the Bill has been published in the Gazette, 
unless a special day is fixed for its coming into 
Operation. Publication in the Gazette is essential ; 
this is perfectly clear from Article X of the Letters 
Patent of 1911, but there is in addition, a decision 
of the Supreme Court to this effect, namely, 
Gilmour v. Ne Chin Keng, decided by Bucknill, Ag. 
C.J., and Sproule, Je 


Where a bill is reserved for the Royal assent the 
following acts are required, by Article XI of the 
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Letters Patent of 1g11, before the Bill takes 
effect :— 


(1) The giving of His Majesty’s assent to the 
Bill by order in Council or through one 
of the Principal Secretaries of State; 


(2) The publication of the Bill by the Governor 
in the Colony; 


(3) The Governor’s signification by Message 
to the Legislative Council or by Pro- 
clamation that His Majesty has assented 
to the Bill. 


This Message or Proclamation is required under 
the proviso to the Article not to be issued after two 
years from the day on which the Bill was presented 
to the Governor for his assent. 


Article XXIX of the Instructions provides that 
Bills of certain classes, therein defined, sust be 
reserved for the Royal assent and Article XXX 
of the Instructions provides for the saving of Crown 
rights in all private Bills. 


Although, as has been seen, the powers of the 
Legislative Council are powers delegated to them, 
the maxim delegatus non potest delegarve does not 
apply to it. The Legislative Council is restricted in 
the area of its powers but within that area it is 
unrestricted. (2) 


In Regina v. Burah, it was argued that the 
Indian legislature was a mere delegate. The Privy 
Council held that “the Indian legislature has 
“powers expressly limited by the Act of the 
“Imperial Parliament which created it, and it can, 
“of course, do nothing beyond the limits which 


(a) Powell v. Apollo Candle Co., L.R. 10 A.C. 282. 
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“circumscribe these powers. But when acting 
‘‘within these limits it is not in any sense an agent 
‘or delegate of the Imperial Parliament but has and 
“was intended to have plenary powers of legislation 
“as large and otf the same nature as those of 
‘Parliament itself.” 


In Hodge v. the Queen, it was argued again that a 
Colonial legislature is in the nature of an agent or 
delegate and so must exercise all its functions itself 
and can delegate or entrust none of them to other 
persons or parties. The Privy Council, following 
Regina v. Burah, held that such a legislature is in 
no sense a delegate of or acting under any mandate 
from the Imperial Parliament. 


In Powell v. the Apollo Candle Co., the Privy 
Council held that the above two cases “have put 
“‘an end to a doctrine which appears at One time to 
“have had some currency that a Colonial legislature 
“is a delegate of the Imperial legislature. It isa 
“legislature restricted in the area of its powers but 
“within that area unrestricted and not acting as an 
“agent or delegate.” 


This rule is of particular importance at the 
present time when it seems to be the settled policy 
of the Legislative Council (in common with the 
Imperial Parliament(#)) to confine its efforts to the 
task of laying down general principles of law and to 
delegate to a subordinate authority the power of 
making rules and orders for the purpose of settling 
the details of the procedure necessary for giving 
effect to the general principles, and even to create 
new offences, impliedly or expressedly, by such 
rules, e.g., the Chandu and Explosives Ordinances. 


(a) Cf. Crates, Statute Law, 4th ed. pp. 256, 257. 
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But the powers of the Legislative Council are 
strictly intra-territorial, and the maxim extra terrt- 
fortum jus dicentt impune non paretur applies to 

attempts to enact laws relating to offences committed 
in other countries(4); unless, of course, the power of 
extra-territorial legislation or extra-territorial con- 
straint is expressly or impliedly conceded to the 
Colony by an Imperial Act, or by Order in Council, 
charter, or proclamation. But there seems to be no 
constitutional objection to Colonial legislation 
attaching in respect of persons doing certain acts 
outside the territory and afterwards coming into it. (9) 
The Legislative Council has, however, the power to 
subject to its judicial tribunals persons who neither 
by themselves nor their agents are present in the 
Colony and may authorise the Courts of the Colony 
to decide whether they will or will not proceed in 
the absence of the defendant in any case of contracts 
made or to be performed in the Colony.(*) 


Ordinarily, also, Colonial Ordinances imposing 
‘death duties are read as applying only to assets to 
which the Colonial probate would give title to 
executors or successors or to assets within the 


Colony. (% 


(a) Macleod v. A.G. for New South Wales, L.R. 1891 A.C. 455; 
Phillips v. Eyve, L.R. 4 Q.B. 225, and 6Q.B. 1; Sirdar Gurdyal 
Singh v. Rajah of Favid Kote, L.R. 1894 A.C. 670; A.-G. for Canada 
v. Cain and Gilhula (1906), 22 T.L.R. 757; In ve Ortental Bank 
Corporation, 54 L.J. Ch. 330. 


(b) Cf. Craies, Statute Law, 4th ed. p. 409; cf. also Regina v. Wee 
Huat, 2 Ky. Cr. 103. 


(c) Ashbury v. Ellis, L.R. 1893 A.C. 339; Woodruff v. A.-G. 
for Ontario, L.R. 1908 A.C. 508. 


(d) Blackwood v. Reg., L.R. 8 A.C. 82; Commissioners of Stamps 
v. Hope, L.R. 1891 A.C. 476, 481; Walsh v. Reg., L.R. 1894 A.C. 
144; Henty v. Reg., L.R. 1896 A.C. 567; Harding v. Commissioners 
of Stamps, L.R. 1898 A.C. 763, 773; Payne v. Reg., L.R. 1902 A.C. 
552. 
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In 1865 was passed the very important Imperial 
Act, the Colonial Laws Validity Act, 1865, 28 & 
29 Vic. c. 63,(4) which contains the only express 
provisions in the Imperial Statute book with refer- 
ence to the validity of Colonial laws generally. 


By this Act any Ordinance and any Order of the 
Crown in Council made for the Colony which is 
repugnant to any Act of Parliament extending to the 
Colony or to any order or regulation made under the 
powers of and having the force of such Act in the 
Colony is void to the extent of such repugnancy. 
The repugnancy, however, must be to the provisions 
of some Act of Parliament applicable to the Colony 
by express words or necessary intendment. 


The power, therefore, of the Legislative Council 
to repeal as to the Colony an Act of Parliament 
passed prior to the 26th November 1826, and which 
is not expressly enacted to extend tothe Colony but 
is held to form part of the law of the Colony, is not 
interfered with. The Legislative Council may also ° 
pass valid laws repugnant to and directly or in- 
directly abrogating the common law or any Statute 
which has been held to apply to the Colony as part 
of the personal law of the Colonists and has not 
been expressly enacted by the Imperial Parliament 
to be applicable to the Colony.() 


It follows, accordingly, that the validity of any 
Ordinance is always subject to examination by the 
Courts of the Colony and by the Privy Council; but 
the propriety or impropriety of passing any particular 
Ordinance is not open to examination. (‘) 





(a) Cf. Appendix ii. 

(b) Harrtes v. Davies, L.R. 10 A.C. 279; Inve Lu Thien, S.L. 
J.N.S. to. 

(c) Tilonko v. A. G. for Natal, L.R. 1907 A.C. 93 and 461. 
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Section 4 of the Act provides that no Ordinance 
shall be void by reason of non-compliance with any 
instructions given to the Governor by the King by 
any instrument other than the Letters Patent or 
instructions authorising the Governor to concur in 
Passing or to assent to laws for the peace, order and 
good government of the Colony even though such 
instructions may be referred to in such Letters 
Patent or last-mentioned instrument. 


In Re Rex v. Marais, ex parte Marais, the Privy 
Council held that the obvious meaning and purpose 
of the Act was to preserve the right of the Imperial 
legislature to legislate for a Colony although a local 
legislature had been given and to make it impossible 
when an Imperial Statute has been passed expressly 
for the purpose of governing that Colony for the 
Colonial legislature to enact anything repugnant 
to the express law applied to that Colony by the 
Imperial legislature itself; but not otherwise to 
derogate from the general powers of Colonial legisla- 
tures. 


The legislation of the Colony is governed by the 
same rules of construction as apply in England and 
the decisions of the English Courts on similar 
English legislation in part materid are authorities 
for the interpretation of Ordinances. (@) 


In the case of In ve Sheriff of Penang, 1878, 
Wood, J., held that the provisions of an Ordinance 
cannot be taken to refer to powers and authorities 
not 1 esse at the time of its coming Into operation. 


In the case of Palantappah Chetty v. Lim Poh, 1882, 
Wood, J., said ‘“‘As Ordinances are now formally 


(a) Catterall v. Sweetman, 1 Rob. Eccl. 304, 318; Harding v. 
Commissioners of Stamps, L.R. 1898 A.C. 769; Trimble v. Hill, L.R. 
5 A.C. 342; Hunt v. Fripp, L.R. 1898 1 Ch. 675. 
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s “passed, viz., aS an exact counterpart of the folio 
“copy, punctuation and capital letters are material 

3 “to the meaning of the terms in which the Ordin- 
‘ance is expressed.” 


In the case of Regina v. Mabot and others, 1890, 
Sir E. L. O'Malley, one held that the language of 
any Proclamation ‘issued under an Ordinance must 
be controlled by the provisions of the Ordinance. 


The question frequently arises as to the use that 
ought to be made of marginal notes in interpreting 
an Ordinance. 


In England the marginal notes do not form part 
of any Act,(4) are not amended in either House, and 
it is not usual to allow them to be referred to for the 
purpose of throwing light upon the meaning of an 
obscure enactment. 


In the Straits Settlements Article XXVIII of 
the Instructions requires that to every clause ofa 
Bill there shall be annexed in the margin a short 
summary of its contents, and Standing Order 
XXXIV requires that where the Bill is in Com- 
mittee the Clerk shall read the marginal notes. 
The marginal notes, therefore, are read with the 
Bill, are in the Bill when the Governor assents to it, 
and are in it when it is published in the Gazette. 
Furthermore, they are even amended in amending 
Ordinances, e.g., the Schedule to Ordinance XII of 
Ig0g amends several of the marginal notes in the 
Civil Procedure Code. Finally, it may be noticed 
that section 2 (1) (v) of the Criminal Procedure 
Code expressly provides that the marginal notes of 











(a) Claydon v. Green (1868) L.R. 3 C. P. 511; Sutton v. Sutton 
(1882) L.R. 22 Ch. Div. 511, at p. 513 per Jessel, M R.; A.-G. 
v. Great Eastern Railway Co., (1879) L.R. 11 Ch. Div. 449, at p. 
465 per Bramwell and James, L.J.J. 
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the Code shall not affect its construction: a provi- 
sion obviously unnecessary unless the contrary was 
the general rule and the general intention of the 
Legislature. 


Accordingly, in Cashin v. Murray, Sir Theodore 
Ford, C.J., held that the marginal notes, being 
always read in the Colony with the Bill, are part and 
parcel of the Ordinance and so may be used in 
interpreting the Ordinance. 


Finally, in interpreting an Ordinance the provi- 
sions of the Interpretation Ordinance VI of 1912 
must be borne in mind as without these provisions 
no Ordinance can be properly or fully understood. 


Part I of the Ordinance defines a large number 
of expressions used in the Ordinances generally ; 
Part II provides a number of important rules of 
construction; Part III makes a number of general 
provisions; Part IV deals with the effect of repeals; 
Part V deals with the exercise of statutory powers 
between the passing and commencement of an 
Ordinance, with the alteration and rescission of 
regulations and with the construction of statutory 


rules; and Part VI deals with Proclamations and 


Orders of the Governor. 


The Lex et consuetudo Parliamenti apply exclusively 
to the House of Lords and the House of Commons 
in England and are not conferred upon a Supreme 
legislature of a Colony or Settlement by the intro- 
duction of the common law of England into the 
Colony. No distinction in this respect exists 
between Colonial legislatures whose power is derived 
by grant from the Crown or created under the 
authority of an Act of Parliament.(4) 


(a) Fenton v. Hampton, 11 Moo. P.C.C. 347. 
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The power of committal for contempt enjoyed 
by the House of Commons is derived from the Lex 
et consuetudo Parliamentt.(4) 


The Legislative Council has no power to protect 
itself against obstruction, interruption or distur- 
bance of the proceedings by misconduct of any of 
its members in the course of these proceedings, 
except such as are necessary to the existence of 
such a body and the proper exercise of the functions 
which it is intended to execute. For these pur- 
poses protective and self-defensive powers only and 
not punitive are necessary.(°) 


The Council therefore has no power to adjudi- 
cate upon, or punish for, contempts committed 
either in its presence(*) or beyond its presence. (4) 


PuBLIC OFFICERS. 


The public officers of the Colony are appointed 
either by the Crown or by the Colonial Government. 
In either case in the absence of special contract 
they hold their offices during pleasure only (¢); and 
are all, in general, subject to dismissal at any time 
without any cause being assigned.(f) The Regula- 
tions in the Colonial Office List are merely directions 
by the Crown to Governments of Crown Colonies 
for general guidance; they do not constitute a 

(a) Krelley v. Carson, 4 Moo. P.C.C. 63, 

(6) Barton v. Taylor, L.R. 11 A.C. 197, 203. 
(c) Doyle v. Falconer, L.R, 1 P.C. 328. 

(ad) Fentcn v. Hampton, 11 Moo. P.C.C. 347. 


(0) Ex parte Robertson, 11 Moo P.C.C. 288; Shenton v. Smith 
L.R. 1895 A.C. 229; Dunn v. R., L.R. 1896, 1 O.B. 116. 


(f) Young v. Adams, L.R. 1898, A.C. 469; Ex parte Robertson, 
supra; Grunt v. Secretary of State for India, L.R. 2 C.P.D. 445; 
Dickson v. Combermere, 3 F. & F. 527. 
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contract between the Crown and its servants; on 
the contrary, they are alterable from time to 
time without assent on the part of Government 
servants. (4) 


No Crown Suit in the Colony or Petition of 
Right can be brought by Government officers to 
recover pay, pension or other sums to which they 
claim to be entitled for their services or damages in 
respect of their dismissal.(6) ‘Their remedy is by 
an appeal of an official or political kind.) They 
have not any right, either, of action for breach of an 
implied warranty of authority against the officer 
who engaged them. (4) 


The salaries of public officers are not assign- 
able(‘); their pensions are regulated by the Pensions 
Ordinance VIII of 1887, and those of their widows 
and orphans by Ordinance AIX of 1904. 


Part V of the Crown Suits Ordinance, XV of 
1876, provides for the execution of Crown Contracts. 
It provides that all contracts for the public service 
of the Colony, made in the Colony, by an officer. of 


(a) Dunn vy. R., supra. 


(5) Shenton v. Smith, sutra; Dunn v. R. supra; Gould v. Stuart, 
L.R. 1896, A.C. 575; Young v. Adams, sufra; Young v. Waller, 
L.R. 1898, A.C. 661. 


(¢) Shenton v. Smith, supra, at p. 235. 


(@) Dunn v. Macdoncld L.R. 1897, 1 O.B. 555; but cf. also 
Graham v. Public Works Commissioners, Lik. 1g01 2 K.B. 781; sea 
qguaere whether this case is correctly decided, cf. Robertson Civil 
Proceedings by and against the Crown p. 8. 


(¢) Shetlumbrum Chetty v. Phillip Jones 1 Ky. 204 and section 12 of 
Ordinance VIII of 1887, Pensions. 


(f) For this and the succeeding commentary on rixhts and 
liabilities of pubiic officers I am very largely indebted to Huls- 
bury, The Laws of England.—R.B. 
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the Government are to be held to be Crown 
contracts made by the authority of the Government 
of the Colony when signed by the Governor, the 
Colonial Secretary, a Resident Councillor or an 
officer duly authorized by the Governor. It further 
provides that contracts made by the Crown Agents 
so far as they come within the jurisdiction of the 
Courts of the Colony are Crown contracts entered 
into for the public service of the Colony by an 
officer of the Government. By section 18, any 
claim arising out of “any contract entered into 
‘“‘or which should have or might have been entered 
“into on behalf of the Crown by or by the autho- 
“rity of the Government of the Colony”’ shall be a 
claim cognizable under the Ordinance; the remedy 
being, therefore, by Crown Suit against the Attorney- 
General. 


Where any person enters into a contract as a 
public servant and treats in that capacity he cannot 
be made personally liable upon such contract,(4) 
either directly or on an implied warrant of 
authority (); nor can he sue himself upon that 
contract.(¢) 


If, however, a public servant expressly pledges 
his personal credit or the circumstances are such as 
to clearly indicate that it is his intention to contract 
personally he will be personally lable. (4) 


(a) The Authorities are very numerous but they will be found 
reviewed in Palmer v. Hutchinson, L.R. 6 A.C. 619. 


(6) Dunn v. Macdonald, supra. 
(c) Bowen v. Morris, 2 Taunt. 374. 


(ad) Prosser v. Allen, Gow. 117; Atty v. Hutchinson, 6 C.B. 266; 
Samuel Bros. v. Whetherly, L.R. 1907, 1 K.B. 709; Dunn vy, 
Macdonald, supra, at p. 557; van Rooyen v. van dey Reit, 2 Moo. 
P.C.C. 177; Cross v. Williams, 7 H. & N. 675. 
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A public officer entrusted by the Crown with Moneysin | 
‘ ‘ ‘ 7 ands of public 

money for distribution amongst a certain class of officers. 
persons under the control of the Crown cannot be 
sued as trustee for the persons interested, nor at 
law.(#) But if Grant, M.R., was correct in Priddy 
v. Rose,(o) it would appear that where a public 3 Mer. 86, atp. 
officer is entrusted with money issued by Govern- ** 
ment for the use of an individual he may be sued. 
From Pen v. Baltimore, it would seem that a public 1: Ves. sen. 444. 
officer may also be sued for money in his hands 
where the relation of trustee and cestut que trust 
exists. 


A public servant is answerable to the Crown, and 
to the Crown alone, in respect of public moneys in 
his hands. (‘) 


The rule in England is that the King can neither Torts. 
do nor authorize a wrong and therefore a petition of 
right will not lie for damages for a tort alleged to 
have been committed either by the Crown or by 
a servant of the Crown acting by the Crown’s 
authority.(4) The prcper remedy is by action 
against the person who committed the alleged wrong 
since as the Crown cannot authorize a wrong, it 
follows that a servant of the Crown cannot plead the 
Crown’s authority in his defence. 


But the Privy Council decided in Afttorney- 4 Ky. 1. 
General v. Wemyss, that by virtue of section 18 of the | 





(a) Kinloch v. Secretary of State fow India, L.R. 7 A.C. 610; 
Grenville-Murvay v. ‘Clarendon, L.R. 9 Eq. 11. 


(5) But as to this, cf. Robertson, Civil proceedings by and againsi 
the Crown, 644. 


(c) FR. v. Secretary of State for War, L.R. 1891, 2 Q.B. 326; R. v. 
Treasury, L.R. 7 O.B. 387. 


(2) Canterbury v. A.-G., 1 Ph. 306; Tobin v. R., 16 C.B.N.S. 310; 
Feather v. R.,6B. & S. 257. 
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Crown Suits Ordinance, XV of 1876, a claim for 
damages arising out of tort will lie against the 
Crown in the Colony. So it would seem that a 
public servant might under certain circumstances be 
able to plead the Government’s authority for his 
tortious act in this Colony and plead that the action 
should properly lie against the Crown. The point 
has not been settled by the Supreme Court as yet. 


Subject to this the ordinary rule(@) is that a 
public servant is personally liable for his own 
wrongful acts and omissions (4) but not for those of 
his subordinates, unless he authorized or was party 
or privy to them.(¢) 


Ordinance XI of 1912, Public Authorities Protec- 
tion, contains provisions for the protection of public 
officers performing statutory and public duties, and 
will be found to correspond with the Public 
Authorities Protection Act, 1893, 56 & 57 Vic. c. 61. 
There are, however, three important differences. 
Firstly, by the Ordinance one month’s previous 
notice in writing of the intended action and of 
the cause thereof must be given to the defendant. 
This does away with the necessity for the provision 
in section I (d) of the Statute, which is accordingly 
not reproduced in the Ordinance. Secondly, under 
the Statute the action must be commenced within 
six months, whereas under the Ordinance the period 
is three months. Thirdly, the Ordinance contains 


(a) For a fully considered statement of the law, cf. Halsbury, 
xxlit, pp. 316 ef seg.; only the general heads are given here. 

(b) Rowning v. Goodchild, 3 Wils. 443; Barnes v. Foley, 5 Burr. 
2711. | 

(c) Nicholson v. Mounsey, 15 East 384; Lane v. Cotton, 12 Mod. 
Ca. 473; Whitefield v. Le Despensey, Cowp. 754; Stock v. Harvis, 
5 Burr. 2709; Duncan v. Findlater, 6 Cl. & Fin. 894; Raleigh v. 
Goschen, L.R. 1898, 1 Ch. 73. 
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the provision that in every such action the Plaintiff 
must expressly allege and prove that the defendant 
acted maliciously and without reasonable or prob- 


able cause.(#) There is no such provision in the 
Statute. 


Bearing in mind these differences, the authorities 
upon the English Statute would seem to be applic- 
able to the Ordinance. (°) 


The Ordinance was passed to provide one piece 
of legislation for what had been provided for in a 
number of Ordinances, and in the Schedule to the 
Ordinance will be found repealed a number of 
sections in such Ordinances of which the most 
important are sections 42 to 49 of the Police Force 
Ordinance, I of 1872, upon which there have been 
decisions by the Supreme Court, of which the 
following would seem to be applicable. 


In Tasertp v. Ricard, it was held that the provi- 
sions of sections 42 to 4g of the Police Force 
Ordinance, 1872, did not applv to any action against 
a Police Officer for the return of specific property. 


In Bell v. Salleh, it was held that a peace officer 
was not entitled to-the protection given by the same 


sections unless acting boud fide in the execution of 
his duty. 


The same sections are also considered and ex- 
plained in Lim Seng Ee v. Wray and another. 


Municipal Officers are further protected by 
section 369 of the Municipal Ordinance VIII of 
1913. 

(a) Cf. Ko Bo An v. Punghulu Shatk Beenan, 1 Ky. 273. 


(6) These authorities will be found collected in Halsbury, xxiii, 
PP. 338 et seq. 
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By section 81 of the Courts Ordinance, 1907, 
public servants receive a limited protection for any: 
thing done or bond fide intended to be done in the 
exercise or supposed exercise of the powers given 
under the Ordinance. The section does not apply 
to Sheriffs, Bailiffs or others authurized to execute 
any process of any Court; but section 82 provides 
that such officers shall not be liable to any action 
for breach of duty for damages beyond the amount 
of the loss caused by such breach of duty. 
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THE JUDICIARY AND THE BAR. 


The Judicial officers of the Colony are the Chief 
Justice and the Puisne Judges of the Supreme Court, 
the District Judges, the Assistant District Judges, 
the Police Magistrates and Justices of the Peace. 


The qualifications necessary to hold the office of 
a Judge of the Supreme Court are set out in section 
6 of the Courts Ordinance of 1907. English and 
Irish barristers and members of the Faculty of 
Advocates in Scotland of at least five years’ standing, 
or practising Advocates and Solicitors in the Colony 
or the Federated Malay States of at least ten years’ 
standing are alone qualified. 


The Judicial Commissioners of the Federated 
Malay States when possessing such qualifications 
are supernumerary Judges of the Court and the 
Governor may appoint any of them, if so qualified 
and as occasion may require, to perform the duties 
of a Judge of the Supreme Court of the Colony. 


By section 5 of the Ordinance it is provided 
that the Judges of the Supreme Court are to be 
appointed by the Crown by Letters Patent under 
the public seal of the Colony. The Governor may 
appoint by Letters Patent to be made by him under 
the public seal of the Colony a fit and proper person 
to act in the place of any Judge who has died, 
resigned, or is sick or incapacitated or is absent 
from the Colony, or has been suspended from duty, 
until a new appointment is made or such Judge 
resumes his duties. The Governor may also appoint 
temporary Judges by Letters Patent made by him 
under the public seal of the Colony. 
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By virtue of section g of the Pensions Ordinance 
the Governor in Council may require any Judge to 
retire at any time after he attains the age of fifty- 
five, subject in some cases to the approval of the 
Secretary of State. 


Under the Statute 22 Geo. III c. 75, s. 2, the 
Colonial Leave of Absence Act, 1782, the Governor 
in Council may remove a Judge from office for 
absence without reasonable cause, or neglect, or 
misbehaviour. (4) 


District Judges are appointed from time to time 
by the Governor. They must be English or Irish 
barristers, or members of the Facultv of Advocates 
in Scotland, or Advocates and Solicitors of the 
Colony, who are also of not less than five years’ 
standing in the Civil Service of the Colony or 
Federated Malay States, or of not less than five 
years’ standing as Advocates and Solicitors of the 
Colony; or they must be members of the Civil 
Service of not less than ten years’ standing who 
have performed, in addition, for two years either 
continuously or not the duties of any of a number of 
judicial and quasi-judicial offices set out in section 
51 of the Courts Ordinance of 1907. The Governor 
may also appoint Assistant District Judges. 


Fit and proper persons are appointed by the 
Governor to be Magistrates and Justices of the 
Peace, and in such number as the Governor 
thinks fit. 


The general rule of law is that no action lies 
against a Judge of the Supreme Court of a Colony 
for any act done in his judicial capacity, though 
oppressive and malicious and to the injury of the 











(a) Willis v. Gipps, 5 Moo. P.C.C. 379. 
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plaintiff and the perversion of justice (4); but there 
is further statutory provision in the Straits Settle- 
ments covering the acts of all judicial officers. 


Section 80 of the Courts Ordinance, 1907, 
provides that no Judge, District Judge, Assistant 
District Judge, Police Magistrate, Coroner, Justice 
of the Peace or other person acting judicially is 
liable to be sued in any Court for any act done by 
him in the discharge of his judicial duty whether or 
not within the limits of his jurisdiction provided 
that he at the time in good faith believed himself 
to have jurisdiction to do or order the act com- 
plained of. Protection is also afforded to officers 
executing the lawful warrants or orders of such 
persons. 


This section is a re-enactment of the Indian Act 
XVIII of 1850, which as a consequence was 
repealed by the Repeals Ordinance, 1907. 


If the Judge or other officer acted judicially 
within his jurisdiction no action lies, and no 
question of good faith will arise. Such an act 
is protected even though done erroneously, irregu- 
larly or even illegally or without a belief in good 
faith that there was jurisdiction to do the act.(4) 


‘Jurisdiction’ is used in the Ordinance in 
the sense in which it was used by the Privy Council 
in Calder v. Halket. It means authority or power 
to act in a matter and not authority or power to do 
an act in a particular manner or form. Therefore, 
a judicial officer, who in the discharge of his judicial 





(a) Cf. Halsbury, x. p. 556. 

(b) Meghvaj v. Zakiy Hussain, 1.L.R. 1 All. 280; Teyen v. Ramial, 
I.L.R. 12 All. 115. The common law rule with reference to 
Judges of the Supreme Court of a Colony is expressed in Anderson 
v. Gorrie, L.R. 1895, 1 Q.B. 668. 
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duties issues a warrant which he has authority 
to issue, though the particular form or manner 
in which he issues it is contrary to law, acts within 
and not without the limit of his jurisdiction in 
this sense. (4) 


The principle which underlies section 80 of the 
Courts Ordinance is the principle upon which the 
law of England protects Judges of the English 
Superior Courts, as stated by Crompton, J., in 
Fray v. Sir Colin Blackburn: “It is a principle 
“of our law that no action will lie against a Judge 
‘of one of the Superior Courts for a judicial act, 
‘‘though it be alleged to have been done maliciously 
“or corruptly « +-s-« = « The public are deeply in- 
‘terested in this rule which, indeed, exists for their 
‘benefit and was established in order to secure the 
‘‘independence of the Judges and prevent their 
“being harassed by vexatious actions.’’(®) 


If the judicial officer acted without jurisdiction 
no action lies unless he did not in good faith believe 
himself to have jurisdiction. Such an officer is not 
only liable when he actually knows he has not 
jurisdiction but also when he has the means of such 
knowledge at his disposal.(¢) 


The mere fact of being a judicial officer is not 
sufficient to obtain the protection; the officer must 
be acting judicially and not ministerially.(4) The 
refusing or accepting of bail is a judicial and not a 
ministerial act.(¢) 


(a) Teyen v. Ramilal, supra. 
(b) Teyen v. Ramlal, supra, at p. 128. 


(c) Collector of Sea Customs, Madras v. Punniay Chitambaram, 
I.L.R. 1 Mad. 89; Ragunada Rau v. Nathumanit, 6 Mad. H.C.R. 423. 


(a) Sinclaiy v. Broughton, L.R.g I.A. 152. 
(¢) Parankusam v. Stuart, 2 Mad. H.C.R. 396. 
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When will an officer be said to believe “in good 
faith”’ that he has jurisdiction to do an act ? 


The only local decision is that of Sir Benson 
Maxwell, C.J., in Davidson v. Ord; but later deci- 
sions have made the law more certain than the 
somewhat doubting decision in this case does. 
Sir Benson Maxwell, C.]., was, however, clear that 
the Act can only afford protection where the Judge 
acts in good faith, if he acts without jurisdiction. 
and that the good faith must be founded on 
reasonable grounds, or otherwise the Judge's 
immunity from legal liability would be in direct 
proportion to his ignorance and thoughtlessness. 


Meaning of 
‘' good faith. 


1 Ky. 205. 


In Ragunada Ran v. Nathumani, the Chief 6Mad.H.c.r. | 


Justice of Allahabad held as follows :—“ To satisfy 
*‘this provision a groundless belief formed from 
‘ignorance or rashness is plainly not sufficient; the 
‘belief must be entertained in good faith and those 
‘‘words were meant, I think, to require an honest 
‘‘ persuasion founded after fair inquiry and considera- 
“‘tion upon what might mistakenly either in point 
“of law or fact be considered a reasonable or 
‘probable ground by a person possessing ordinary 
‘‘qualifications for his office. The belief must 
‘appear to have been trustworthy to his mind. 
‘““That is my understanding of the words ‘good 
‘faith’ and a belief cannot be said to have the 
‘‘quality of trustworthiness unless it rested upon 
‘some ground which might be thought a reasonable 
‘or probable foundation for it in the judgment ofa 
‘‘man of ordinary capacity.” 


This decision was followed by Kindersley, J., in 


at p. 439. 


I.L.R. « Mad. 


the Collector of Sea Customs, Madras v. Punniar * 


Chithambaram; in which case Morgan, C.J., also 
said “a belief based on no probable or plausible 
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‘‘srounds, and arrived at inconsiderately and with- 
‘out due inquiry, cannot be considered a belief in 
‘good faith within the meaning of the Act, which 
‘‘has been construed in several cases to require 
‘reasonable care and attention in the performance 
‘of his official duty on the part of him who does or 
‘orders the act complained of.” 


In Vinayak Divakar v. Bat Iticha, Westropp, J., 
delivering the judgment of himself and Tucker and 
Warden, J.J., said: ‘‘ We concur in the doctrine 
‘laid down by Peel, C.J., in the Supreme Court at 
‘Calcutta and Yardley, C.J., and Jackson, J., in the 
‘‘Supreme Court at Bombay in the cases cited by 
‘the Senior Assistant Judge,(?) that ifa Magistrate 
‘‘fail to act reasonably, carefully and circumspectly 
‘‘in the exercise of his duties and if by reason of 
“such failure, he do that for which ne has not any 
‘legal authority, he cannot be permitted to say that 
‘‘at the time he thus acted he, in good faith, believed 
‘himself to have jurisdiction to do the act com- 
‘ plained off.” 


The Law Officers of the Crown in the Colony are 
the Attorney-General and Solicitor-General, the 
latter of whom resides in Penang; they may depute 
most of their duties as Public Prosecutors to Deputy 
Public Prosecutors under the Criminal Procedure 
Code of 1g10. 


The Attorney-General has the right of reply in 
every case even though no witnesses are called for 
the defence.() In Khoo Sian Tian v. Attorney- 
General,(*©) the Court of Appeal? held that the 
Attorney-General in this Colony had the same rights 


a a 











(a) These were the cases of Laing v. Gublins, unreported and 
Vithoba v. Corfield, reported in the Appendix to 3 Bom. 

(b) Regina v. Pantalint, 4 Ky. 605. 

(¢) Unreported; cf. p. 100, infra. 
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and privileges attached to his office as the Attorney- 
General has in England. 


In the Straits Settlements the two professions are 
fused; and practitioners are termed ‘‘ Advocates and 
Solicitors,” who have the exclusive right to appear 
and plead in the Courts of the Colony. The 
Supreme Court at its discretion admits gentlemen to 
practice in the Colony and Part II of the Courts 
Ordinance of 1907 regulates admission to the Roll, 
the control of the Bar (¢) and striking off the Roll, 
the privileges of Advocates and Solicitors, their 
remuneration by agreement and for conveyancing 
and non-contentious business, and the recovery and 
taxation of their costs. 


English and Irish barristers, members of the 
Faculty of Advocates in Scotland, English and Irish 
Solicitors, Writers to the Signet and enrolled law 
agents in Scotland are eligible for admission to the 
Roll. In addition, articled clerks may be locally 
admitted after examination. 


Application for admission to the Roll is by peti- 
tion to the Court at the Settlement where the 
applicant proposes to practice; to this petition 
testimonials of good character must be annexed. 
The petition must be filed in the Registrar’s Office 
with a notice intimating that application for admis- 
sion has been made, which notice is posted at the 
Registrar’s Office in each Settlement. Six months’ 
residence in the Colony or the Federated Malay 
States is necessary before admission can be had; 
but the Court may shorten this time of residence and 
if it thinks fit admit the applicant at any time; this 
is only done for special reasons. 








(a) Although there are members of both professions practising . 


in the Colonv as Advocates and Solicitors, the practitioners in the 
Colony are always referred to as the ‘‘ Bar of the Colony.” 
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Thus where an English barrister-at-law had 
applied at the Colonial Office and been informed 
wrongly there that one month’s residence only was 
required, the Court considered that a hardship 
deserving the consideration of the Court and a good 
reason for shortening the period; and the Court 
dyly shortened the period to one of two months’ 
residence. (4) 


The Court upon another occasion shortened the 
period where an Advocate and Solicitor had to 
leave the Colony immediately and had no partner to 
assist him; an assistant, newly arrived in the 
Colony, was given a shortened period of residence 
so as to enable him to carry on the practice of his 
principal. (4) 


No examination is necessary, except, of course, in 
the case of articled clerks applying to be admitted 
locally. The applicant before the hearing must 
lodge in the office of the Registrar at the Settlement 
where he intends to practice a certificate of his call 
or admission. He must also file a declaration that 
such certificate is genuine and that he is the person 
referred to therein, that he is still a member of the 
bar or solicitor, etc., as the certificate purports, that 
he has duly resided for the proper period in the 
Colony or the Federated Malay States, that his 
name has not been struck off the Rolls of any Court 
and that he has done nothing which would so cause 
him to be struck off. If he has been called or 
admitted for more than one year he must state in 
what manner and where he has previously been em- 
ployed or practised and if he has been a practitioner 














(a) Re W.C. Niblett, S.L.R.N.s. 58. 


(5) Unreported but within the knowledge of the Singapore Bar 
Committee, 
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in the Indian Courts or any Colonial Court he must 
give the date of his call or admission to that Court 
and state that he has not been disbarred or struck off 
its Rolls and that he has done nothing to cause him 
to be. 


A copy of the petition and declaration must be 
served upon the Attorney-General, or if the applica- 
tion is made in Penang upon the Solicitor-General, 
and upon the Secretaries of each of the Bar 
Committees in the Colony. 


Any person may enter a caveat to the petition and 
at the hearing the Bar Committee of any Settlement 
may appear before the Court by any of its members 
or by other Advocates and Solicitors. 


On admission an Advocate and Solicitor must 
take the oath of allegiance and pay the necessary 
duties; a certificate to practice must be taken out 
annually as long as the Advocate and Solicitor desires 
to practice. 


Advocates and Solicitors are subject to the 
control of the Court and may be suspended for any 
period not exceeding two years or may be struck off 
the Rolls of the Court for any of the offences set out 
in section 109 of the Courts Ordinance of 1907. 


The etiquette of the Bar and its affairs are 
controlled by Bar Committees at Singapore and 
Penang, elected annually. These are Statutory 
bodies provided for by sections 115 to 119 of the 
Courts Ordinance of 1907. 
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* AGREEMENT WITH THE KING OF 
QUEDAH, FOR THE CESSION OF PRINCE 
OF WALES’ ISLAND, 1786. 


ARTICLE I. 


That the Honourable Company shall be guardian 
of the seas; and whatever enemy may come to 
attack the King, shall be an enemy to the Honour- 
able Company, and the expense shall be borne by 
the Honourable Company. 


This Government will always keep an armed 
vessel stationed to guard the Island of Penang, 
and the coast adjacent, belonging to the King of 
Quedah. 


ARTICLE 2. 


All vessels, junks, prows, small and large, com- 
ing from either east or west, and bound to the port 
of Quedah, shall not be stopped or hindered by the 
Honourable Company’s Agent, but left to their 
own wills, either to buy and sell with us, or-with 
the Company at Pulo Penang, as they shall think 
proper. 


All vessels, under every denomination, bound to 
the port of Quedah, shall not be interrupted by the 
Honourable Company’s Agent, or any person act- 
ing for the Company, or under their authority, 
but left entirely to their own free will, either to 
trade with the King of Quedah, or with the agents 
or subjects of the Honourable Company. 


* This is taken from Treaties with Native States, p. 32, Part I., 
published in Singapore, 1877. 
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ARTICLE 3. 


The articles opium, tin, and rattans, being part 
of our revenue, are prohibited; and Qualla Mooda, 
Prye, and Krean, places where these articles are 
produced, being so near to Penang, that when the 
Honourable Company’s Resident remains there, 
this prohibition will be constantly broken through; 
therefore it should end, and the Governor-General 
allow us our profits on these articles, viz. 30,000 
Spanish Dollars every year. 


The Governor-General in Council, on the part 
of the English East India Company, will take care 
that the King of Quedah shall not be a sufferer by 
an English settlement being formed on the Island 
of Penang. 


ARTICLE 4. 


In case the Honourable Company’s Agent gives 
credit to any of the King’s relations, ministers, 
officers, or ryots, the Agent shall make no claim 
upon the King. 


The Agents of the Honourable Company, or any 
person residing on the Island of Penang, under the 
Company’s protection, shall not make claims upon 


Condition. 


Reply. 


Condition. 


Reply. 


the King of Quedah for debts incurred by the King’s ~ 


relations, ministers, officers, or ryots; but the 
persons having demands upon any of the King’s 
subjects, shall have power to seize the persons and 
property of those indebted to them, according to the 
custom and usages of that country. 


ARTICLE 5. 


Any man in this country, without exception, be 
it our son or brother, who shall become an enemy to 
us shall then become an enemy to the Honourable 
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Company; nor shall the Honourable Company’s 
Agent protect them, without breach of this Treaty, 
which is to remain while Sun and Moon endure. 


All persons residing in the country belonging to 
the King of Quedah, who shall become his enemies, 
or commit capital offences against the State, shall 
not de protected by the English. 


ARTICLE 6. 


If any enemy come to attack us by land, and we 
require assistance from the Honourable Company, 
of men, arms or ammunition, the Honourable Com- 
pany will supply us at our expense. 


This Article will be referred for the orders of the 
English East India Company, together with such 
parts of the King of Quedah’s requests as cannot be 
complied with previous to their consent being 
obtained. 


Google 


* TREATY WITH THE KING OF 
QUEDAH, 1701. 


In the Hegira of our Prophet, 1205, year Dala- 
kir, on the 16th of Moon Saban, on the day Ahat.t 


Whereas, on this date, this writing showeth that 
the Governor of Pulo Penang, vakeel of the English 
Company, concluded peace and friendship with His 
Highness, lang de per Tuant of Quedah, and all his 
great officers and ryots of the two countries, to live 
in peace by sea and land, to continue as long as the 
Sun and Moon give light: the Articles of Agree- 
ment are :— 

ARTICLE I. 


The English Company will give to His High- 
ness, the Iang de per Tuan of Quedah, six thousand 
Spanish Dollars every year, for as long as the Eng- 
lish shall continue in possession of Pulo Penang. 


ARTICLE 2. 


His Highness the Iang de per Tuan agrees that 
all kinds of provisions, wanted for Pulo Penang, the 
ships of war, and the Company’s ships, may be 
bought at Quedah, without impediment, or being 
subject to any Duty. 


ARTICLE 3. 


All slaves running from Quedah to Pulo Penang, 
or from Pulo Penang to Quedah, shall be returned 
to their owners. 

* This is taken from Treuties with Native States, p. 35, Part I., 
published in Singapore, 1877. 
+ Correspcnding to the 2oth April, 1791. 


{ The expression Iang de per Tuan, he who ruleth (corruptly 
contracted into Iam Tuan or Yam Tuan) isa title of Malay sove- 
reigns of the highest rank. 
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ARTICLE 4. 


All persons in debt running from their credi- 
tors, from Quedah to Pulo Penang, or from Pulo 
Penang to Quedah, if they do not pay their debts, 
their persons shall be delivered over to their cre- 
ditors. 


ARTICLE 5, 


The Iang de per Tuan will not allow Europeans 
of any other nation to settle in any part of his 
country. 


ARTICLE 6. 


The Company shall not receive any persons 
committing high treason or rebellion against the 
Jang de per Tuan. 


ARTICLE 7. 


All persons committing murder, running from 
Quedah to Pulo Penang, or from Pulo Penang to 
Quedah, shall be apprehended and returned in 
bonds. 


ARTICLE 8&8. 


All persons stealing *chops (forgery) to be given 
up likewise. 


ARTICLE 9. 


All persons, enemies to the English Company, 
the Iang de per Tuan shall not supply them with 
provisions. 


These nine Articles are settled and concluded, 
and peace is made between the lang de per Tuan 
and the English Company; Quedah and Pulo Pe- 
nang shall be as one Country. 








* Chop is a Chinese word locally used as meaning ‘‘seal.’’ 
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This done and completed by Toonkoo Sheriff 
Mahomed, and Toonkoo Allang Ibrahim, and Datoo 
Pengawa Tilebone, vakeels, on the part of the Iang 
de per Tuan, and given to the Governor of Pulo 
Penang, vakeel for the English Company. In this 
Agreement, whoever departs from any part herein 
written, God will punish and destroy; to him there 
shall be no health. 


The seals of Sheriff Mahomed and Toonkoo 
Allang Ibrahim, and Datoo Pengawa Tilebone, are 
put to this writing, with each person’s handwriting. 


Transcribed by Hakim Bunder, Pulo Penang. 


Signed, sealed and executed, in Fort Cornwallis, on 
Prince of Wales’ Island, this 1st day of May, in the 
year of our Lord 1791. 


(A true translation) 
(Signed) F. Licurt. 


Google 


*TREATY WITH THE KING OF 
QUEDAH, 1800. 


In the year of the Hegira of the Prophet (the 
peace of the Most High God be upon him) 1215, 
the year Hun, on the twelfth day of the Moon 
Mohurrum, on the day Raabu (Wednesday);t 
Whereas this day, this writing showeth that Sir 
George Leith, Baronet, Lieutenant-Governor of 
Pulo Penang, on the part of the Englisn Company, 
has agreed on and concluded a Treaty of friendship 
and alliance with His Highness the Iang de per 
Tuan Rajah Moodah of Purlies and Quedah, and all 
his Officers of State and Chiefs of the two countries, 
to continue on sea and land, as long as the Sun and 
Moon retain their motion and splendour: the 
Articles of which Treaty are as follow :— 


ARTICLE I. 


The English Company are to pay annually to 
His Highness the Iang de per Tuan of Purlies 
and Quedah, ten thousand Dollars, as long as the 
English shall continue in possession of Pulo Penang, 
and the country on the opposite coast hereinafter 
mentioned. 


- ARTICLE 2. 


His Highness the Iang de per Tuan agrees to 
give to the English Company, for ever, all that part 
of the sea-coast that is between Qualla Krean and the 
river side of Qualla Mooda, and measuring inland 








* This is taken from Treaties with Native States, p. 38, Part I., 
published in Singapore, 1877. 


+ Corresponding to the 6th June, 1800. 
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from the sea side sixty Orlongs;* the whole length 
above mentioned to be measured by people appointed 
by the Iang de per Tuan and the Company’s people. 
The English Company are to protect this coast 
from all enemies, robbers, and pirates that may 
attack it by sea, from north to south. 


ARTICLE 3. 


His Highness the Iang de per Tuan agrees, that 
all kinds of provisions wanted for Pulo Penang, the 
ships of war and the Company’s ships, may be 
bought at Purlies and Quedah, without impediment 
or being subject to any Duty or Custom; and all 
boats going from Pulo Penang to Purlies and 
Quedah, for the purpose of purchasing provisions, 
are to be furnished with proper passports for that 
purpose, to prevent impositions. 


ARTICLE 4. 


All slaves running away from Purlies and Quedah 
to Pulo Penang, or from Pulo Penang to Purlies and 
Quedah, shall be returned to their owners. 


ARTICLE 5. 


All debtors running from their creditors from 
Purlies and Quedah to Pulo Penang, or from Pulo 
Penang to Purlies and Quedah, if they do not pay 
their debts, their persons shall be delivered up to 
their creditors. 

ARTICLE 6. 


His Highness the Iang de per Tuan shall not 
permit Europeans of any other nation to settle in 
any part of his dominions. 


** An Orlong is equal to 6,400 square yards or about one acre . 
and a third, and, as a lineal measure is consequently 80 yards, the 
square root of 6,400. 
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ARTICLE 7. 


The Company are not to receive any such people 
as may be proved to have committed rebellion or 
high treason against the Iang de per Tuan. 


ARTICLE 8. 


All persons guilty of murder, running from 
Purlies and Quedah to Pulo Penang, or from Pulo 
Penang to Purlies and Quedah, shall be apprehended 
and returned in bonds. 


ARTICLE 9Q. 
All persons stealing *chops (forgery) to be give 
up likewise. | 
ARTICLE I0. 
All those who are, or may become, enemies to the 


Company, the Iang de per Tuan shall not assist 
with provisions. 


ARTICLE II. 
All persons belonging to the lang de per Tuan, 
bringing the produce of the country down the river, 


are not to be molested or impeded by the Company’s 
people. 


ARTICLE 12. 


Such articles as the Iang de per Tuan may stand 
in need of from Pulo Penang are to be procured by 
the Company’s agents, and the amount to be 
deducted from the gratuity. 


ARTICLE 13. 


As soon as possible, after the ratification of this 
Treaty, the arrears of gratuity now due, agreeable to 


* Chop is a Chinese word locally used as meaning ‘‘seal.’’ 
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the former Treaty and Agreement, to His Highness 
the Iang de per Tuan of Purlies and Quedah, are to 
be paid off. 


ARTICLE [4. 


On the ratification of this Treaty, all former 
Treaties and Agreements between the two Govern- 
ments to be null and void. 


These fourteen Articles being settled and con- 
cluded between His Highness the Iang de per Tuan 
and the English Company. the countries of Purlies 
and Quedah and Pulo Penang shall be as one 
country ; and whoever shall depart or deviate from 
any part of this Agreement, God will punish and 
destroy him: he shall not prosper. 


This done and completed, and two Treaties, of 
the same tenor and date, interchangeably given 
between His Highness the lang de per Tuan and 
the Governor of Pulo Penang, and sealed with the 
seals of the State Officers immediately officiating 
under His Highness the Iang de per Tuan, in order 
to prevent disputes hereafter. 


Written by Hakim Ibrahim Ibn (son of) Sri 
Rajah Moodah, by order of His Highness the Iang 
de per Tuan, of exalted dignity. 

(A true translation) 
(Signed) J. SwaIne, 
Malay Translator. 

Revised from the original by John Anderson, 

Malay Translator to Government. 


Approved and confirmed by the Governor Gene- 
ral in Council, November, 1802. 
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* PRELIMINARY AGREEMENT \WITH THE 
DATO TEMENGONG OF JOHORE, 18109. 


+ [Agreement made by ?] the Dato Tummungung 
Sree Maharajah, Ruler of Singapore, who governs 
the country of Singapore and all the islands which 
are under the government of Singapore in his own 
name and in the name of Sree Sultan Hussein 
Mahummud Shah, Rajah of Johore, with Sir Thomas 
Stamford Raffles, Lieutenant Governor of Bencoolen 
and its dependencies on behalf of the Most Noble 
the Governor General of Bengal. 


On account of the long existing friendship and 
commercial relations between the English Company 
and the countries under the authority of Singapore 
and Johore it is well to arrange these matters on a 
better footing never to be broken. 


Article 1. The English Company can establish 
a factory (logi) situated at Singapore or other place 
in the Government of Singapore-Johore. 


Article 2. Onaccount of that the English Com- 
pany agree to protect the Dato Tummungung Sree 
Maharajah. 


Article 3. On account of the English Company 
having the ground on which to make a factory they 
will give each year to the Dato Tummungung Sree 
Maharajah three thousand dollars. 


* This is taken from Buckley's Anecdotal History of Singapore, 
p. 36. 

+ The first few words of this document are torn away in the 
original. 
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Article 4. The Dato Tummungung agrees that 
as long as the English Company remain and afford 
protection according to this Agreement he will not 
enter into any.relations with or let any other nation 
into his country other than the English. 


Article 5. Whenever the Sree Sultan, who is on 
his way, arrives here, all matters of this Agreement 
will be settled, but the English Company can select 
a place to land their forces and all materials and hoist 
the English Company’s flag. On this account we 
each of us put our hands and *chops on this paper at 
the time it is written on the t4th day of Rabil Ahkir 
in the year 1234. 


(Signed) T. S. RAFFLES. 


Seal of the East India Company. 
*Chop of the Tummungung. 


* Chop is a Chinese word locally used as meaning ‘' seal." 
} January 3oth, 1819. 
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* JOHORE 1819. 


TREATY of FRIENDSHIP and ALLIANCE concluded 
between the Honourable Sir THoMAs STAMFORD 
RAFFLES, Lieutenant-Governor of Fort Marl- 
borough and its dependencies, Agent to the 
Most Noble FRANCIS, MARQUIS OF HASTINGS, 
Governor-General of India, &c., &c., &c., for the 
HONOURABLE ENGLISH East INDIA COMPANY on 
the one part, and their HIGHNESSES SULTAN 
HussAIN MAHUMMED SHAH, Sultan of Johore, 
and Datroo TUMUNGONG SRI MAHARAJAH ABDUL 
RauMAN, Chief of Singapore and its dependen- 
cies, On the other part. 


ARTICLE I. 


The Preliminary Articles of Agreement entered 
into on the 30th of January 1819, by the Honourable 
Sir Stamford Raffles, on the part of the English 
East India Company, and by Datoo Tummungong 
Sri Maharajah Abdul Rahman, Chief of Singapore 
and its dependencies, for himself and for Sultan 
Hussain Mahummed Shah, Sultan of Johore, are 
hereby entirely approved, ratified, and confirmed by 
His Highness the aforesaid Sultan Mahummed 
Shah. 

ARTICLE 2. 


In furtherance of the objects contemplated in the 
said Preliminary Agreement, and in compensation 
of any and all the advantages which may be foregone 
now or hereafter by His Highness Sultan Hussain 
Mahummed Shah, Sultan of Johore, in consequence 
of the stipulations of this Treaty, the Honourable 


* This is taken from Treaties with Native States, p. 6, Part III., 
published in Singapore, 1877. 
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English East India Company agree and engage to 
pay to his aforesaid Highness the sum of Spanish 
Dollars five thousand annually, for, and during the 
time that the said Company may, by virtue of this 
Treaty, maintain a factory or factories on any part 
of His Highness’ hereditary dominions, and the said 
Company further agree to afford their protection to 
His Highness aforesaid as long as he may continue 
to reside in the immediate vicinity of the places 
subject to their authority: It is however clearly ex- 
plained to, and understood by His Highness, that the 
English Government, in entering into this Alliance, 
and in thus engaging to afford protection to His 
Highness, is to be considered: in no way bound to 
interfere with the internal politics of his States, or 
engaged to assert or maintain the authority of His 
Highness by force of arms. 


ARTICLE 3. 


His Highness Datoo Tumungong Sri Maharajah 
Abdul Rahman, Chief of Singapore and its depen- 
dencies, having by Preliminary Articles of Agree- 
ment entered into on the 30th of January 1819, 
granted his full permission to the Honourable 
English East India Company to establish a factory 
or factories at Singapore, or on any other part of His 
Highness’: dominions, and the said Company, hav- 
ing, in recompense and in return for the said grant, 
settled on His Highness the yearly sum of Spanish 
Dollars three thousand, and having received His 
Highness into their alliance and protection, all and 
every part of the said Preliminary Articles is hereby 
confirmed. 


ARTICLE 4. 


His Highness the Sultan Hussain Mahummed 
Shah, Sultan of Johore, and His Highness Datoo 


It 


«sty Google 


146 APPENDIX I. 


Tumungong Sri Maharajah Abdul Rahman, Chief 
of Singapore, engage and agree to aid:and assist the 
Honourable East India Company against all enemies 
that may assail the factory or factories of the said 
Company established, or to be established, in the 
dominions of their said Highnesses respectively. 


ARTICLE 5. 


His Highness the Sultan Hussain Mahummed 
Shah, Sultan of Johore, and His Highness Datoo 
Tumungong Sri Maharajah Abdul Rahman, Chief of 
Singapore, agree, promise, and bind themselves, 
their heirs and successors, that for as long time as 
the Honourable the English East India Company 
shall continue to hold a factory or factories on any 
part of the dominions subject to the authority of 
their Highnesses aforesaid, and shall continue to 
afford to their Highnesses support and protection, 
they, their said Highnesses, will not enter into any 
treaty with any other nation, and will not admit or 
consent to the settlement in any part of their 
dominions of any other power, European or 
American. 


ARTICLE 6. 


All persons belonging to the English factory or: 
factories, or who shall hereafter desire to place 
themselves under the protection of its flag, shall be 
duly registered and considered as subject to the 
British authority. 


ARTICLE 7. 


The mode of administrating justice to the native 
population shall be subject to future discussion and 
arrangement between the contracting parties, as this 
will necessarily, in a great measure, depend on the 
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laws and usages of the various tribes who may be 
expected to settle in the vicinity of the English 
factory. 


ARTICLE §&. 


The Port of Singapore is to be considered under 
the immediate protection and subject to the regula- 
tions of the British authorities. 


ARTICLE 9Q. 


With regard ‘to the Duties which it may here- 
after be deemed necessary to levy on goods, mer- 
chandize, boats or vessels, His Highness Datoo 
Tumungong Sri Maharajah Abdul Rahman is to be 
entitled to a moiety or full half of all the amount 
collected from native vessels. 


The expenses of the port and of the collection of 
Duties is to be defrayed by the British Government. 


Done and concluded at Singapore, this 6th day 
of February, in the year of our Lord 1819 answering 
to the 19th day of the month Rabi-al-Ahkir and year 
of the Hejira 1234. 


(Signed) T. S. RAFFLEs, 


Agent to the Most Noble the Governor-General for the 
States of Rhto, Singapore and Johore. 
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*JOHORE 1819. 


ARRANGEMENTS MADE FOR THE GOVERNMENT OF 
SINGAPORE, IN JUNE 181g. 


Be it known to all men, that we, the Sultan 
Hussain Mahomed Shah, Ungko Tumungong Abdool 
Rahman, Governor Raffles, and Major William 
Farquhar, have hereby entered into the following- 
arrangements and regulations for the better guidance 
of the people of this Settlement, pointing out where 
all the different castes are severally to reside, with 
their families, and captains, or heads of their cam- 
pongs.t 

| ARTICLE I. 


The boundaries of the lands under the control of 
the English are as follows: from Tanjong Malang 
on the west, to Tanjong Katang on the east, and on 
the land side, as far as the range of cannon shot, all 
round from the factory. As many persons as reside 
within the aforesaid boundary, and not within the 
campongs of the Sultan and Tumungong, are all to 
be under the control of the Resident, and with 
respect to the gardens and plantations that now are, 
or may hereafter be, made, they are to be at the 
disposal of the Tumungong, as heretofore; but it is 
understood, that he will always acquaint the Resi- 
dent of the same. 


ARTICLE 2. 


It is directed that all the Chinese move over to 
the other side of the river, forming a campong from 


* This is taken from Treaties with Native States, p. 10, Part III., 
published in Singapore, 1877. 

+ The word campong used in this sense means a Quarter or 
District of a Town. 
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the site of the large bridge down the river, towards 
the mouth, and all Malays, people belonging to the 
Tumungong and others, are also to remove to the 
other side of the river, forming their campong from 
the site of the large bridge up to the river towards 
the source. 


ARTICLE 3. . 


All cases which may occur, requiring Council in 
this Setttlement, they shall, in the first instance, be 
conferred and deliberated upon by the three afore- 
said, and when they shall have been decided upon, 
they shall be made known to the inhabitants, either 
by beat of gong or by proclamation. 


ARTICLE 4. 


Every Monday morning, at 10 o’clock, the Sultan, 
the Tumungong, and the Resident shall meet at the 
Rooma Bechara*; but should either of the two 
former be incapable of attending, they may send a 
Deputy there. 


ARTICLE 5. 


Every Captain, or head of a caste, and all 
Panghulust of campongs and villages, shall attend at 
the Rooma Bechara, and make a report or statement 
of such occurrences as may have taken place in the 
Settlement, and represent any grievance or com- 
plaint that they may have to bring before the Council 
for its consideration on each Monday. 


ARTICLE 6. 


If the Captains, or heads of castes, or the Pan- 
ghulus of campongs, do not act justly towards their 


* Council house or court house. 
+ Chiefs or head-men. 
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constituents, they are permitted to come and state 
their grievances themselves to the Resident at the 
Rooma Bechara, who is hereby authorized to 
examine and decide thereon. 


ARTICLE 7. 


No Duties or Customs can be exacted, or farms 
established in this Settlement without the consent of 
the Sultan, the Tumungong, and Major William 
Farquhar, and without the consent of these three 
nothing can be arranged. 


In confirmation of the aforesaid Articles, we, the 
undersigned, have put our seals and signatures, at 
Singapore, the 2nd day of the month of Ramzan 
1234, answering to 26th June 1819. 


Seal of the SULTAN. 

Seal of the TUMUNGONG. 
[L. S.] (Signed) T. S. RAFFLEs. 
[L. S.] (Signed) W. FARQUHAR. 


(True translation) 
(Signed) W. FARQUHAR, 
Late Resident. 
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*JOHORE 1823. 


MEMORANDUM BY SIR STAMFORD RAFFLES. 


Their Highnesses the Sultan and Tumungong 
having solicited that the Lieutenant Governor 
would, previous to his departure, lay down such 
general rules for their guidance as may be most 
conducive to the general interests of Singapore, and 
at the same time serve to define the rights of all 
parties, that there may be no dispute hereafter: 
The following rules are laid down by the Lieu- 
tenant Governor, and concurred in by their High- 
nesses, to form the basis of the good understanding 
to be maintained in futurc :— 


Ist. In order to contribute to the personal 
comfort and respectability of their Highnesses, 
and at the same time to afford them an ample and 
liberal compensation for any advantage either ex- 
pected or foregone by them, on account of port 
duties, tribute, or profits on monopolies, which are 
found to be inconsistent, and at variance with the 
principles maintained by the British Government, 
their Highnesses are, from the Ist instant, to re- 
ceive a monthly payment, His Highness the Sul- 
tan of 1500 dollars, and His Highness the Tum- 
ungong 800 dollars per month, on the following 
conditions :— 


2nd. Their Highnesses to forego all right and 
claim to the monopoly of Kranjee and Baloo wood 
within Singapore, and the islets immediately adja- 
cent, as well as all claims to presents and customs 
upon Chinese junks and Chinese generally coming 
and going. 


* This is taken from Tveaties with Nutive States, p. 13, Part III., 
published in Singapore, 1877. 
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3rd. With the exception of the land appropri- 
ated to their Highnesses for their respective estab- 
lishments, all land within the island of Singapore, 
and islands immediately adjacent, to be at the 
entire disposal of the British Government. 


4th. As a further accommodation to their 
Highnesses, the Resident will be authorized to ad- 
vance such farther sums of money as may be suff- 
cient for the completion of a respectable mosque 
near the dwelling of His Highness the Sultan, and 
also to assist His Highness the Tumungong in 
removing and establishing himself on the ground 
recently selected by him. 


5th. Under these arraugements their High- 
nesses will be relieved from further personal atten- 
dance at the court on every Monday, but they 
will always be entitled to a seat on the bench, and 
to all due respect when they think proper to attend. 


6th. In all cases regarding the ceremonies of 
religion, and marriages, and the rules of inheritance, 
the laws and customs of the Malays will be res- 
pected, where they shall not be contrary to reason, 
justice, or humanity. In all other cases the laws of 
the British authority will be enforced with due 
consideration to the usages and habits of the people. 


7th. The British Government do not interfere 
at present in the local arangement of the coun- 
tries and islands subject to their Highnesses’ 
authority, beyond Singapore and its adjacent islets, 
further than to afford them general protection as 
heretofore. 


(Signed) TT. S. RAFFLES. 


N.B. No date, but concluded about the begin- 
ning of June, 1823. 
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*JOHORE 1824. 


A TREATY of FRENDSHIP and ALLIANCE between 
the HONOURABLE THE ENGLISH EasT INDIA 
COMPANY on the one side, and their HIGHNESSES 
the SULTAN and TUMUNGONG of JOHORE on the 
other, concluded on the Second day of August, 
One Thousand Eight Hundred and Twenty-four 
(1824), corresponding with the Sixth day of the 
month of Zulhaji, in the year of the Hejira One 
Thousand ‘wo Hundred and Thirty-nine (1239), 
by the above Sultan of Johore, His HIGHNESsS 
SULTAN HussAIN MAHOMED SHAH, and the 
above LUMUNGONG of JOHORE, His HIGHNESS 
DaTU TUMUNGONG ABDUL RAHMAN SRI MAHA- 
RAJAH on their own behalf, and by JOHN 
CRAWFURD, Esquire, British Resident of 
Singapore, vested with full powers thereto, by 
the Right Honourable WiLL1Iam Pitt, LorpD 
AMHERST, Governor-General of and for Fort 
William in Bengal, on behalf of the said 
HONOURABLE ENGLISH East INDIA COMPANY. 


ARTICLE I. 


Peace, friendship, and good understanding shall 
subsist for ever between the Honourable the English 
East India Company and their Highnesses the 
Sultan and Tumungong of Johore and their respec- 
tive heirs and successors. 


ARTICLE 2. 


Their Highnesses the Sultan Hussain Mahomed 
Shah and Datu Tumungong Abdul Rahman Sri 


* This is taken from Treaties with Native States, p. 16, Part IIL., 
published in Singapore, 1877. 
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Maharajah hereby cede in full sovereignty and pro- 
perty to the Honourable the English East India 
Company, their heirs and successors for ever, the 
Island of Singapore, situated in the Straits of 
Malacca, together with the adjacent seas, straits, 
and islets, to the extent of ten geographical miles, 
from the coast of the said main Island of 
Singapore. 


ARTICLE 3. 


The Honourable the English East India Com- 
pany hereby engages, in consideration of the cession 
specified in the last Article, to pay to His Highness 
the Sultan Hussain Mahomed Shah, the sum of 
Spanish Dollars thirty-three thousand two hundred 
(33,200), together with a stipend, during his natural 
life, of one thousand three hundred (1,300) Spanish 
Dollars per mensem, and to His Highness the Datu 
Tumungong Abdul Rahman Sri Maharajah, the 
sum of twenty-six thousand eight hundred (26,800) 
Spanish Dollars, with a monthly stipend of seven 
hundred (700) Spanish Dollars during his natural 
life. 


ARTICLE 4. 


His Highness the Sultan Hussain Mahomed 
Shah hereby acknowledges to have received from 
the Honourable the English East India Company, 
in fulfilment of the stipulations of the two last 
Articles, the sum of thirty-three thousand two 
hundred (33,200) Spanish Dollars, together with 
the first monthly instalment of the above-mentioned 
stipend, of Spanish Dollars one thousand three 
hundred (1,300), and His Highness the Datu 
Tumungong Abdul Rahman Sri Maharajah also 
hereby acknowledges to have received from the 
Honourable the English East India Company, in 
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fulfilment of the stipulations of the two last Articles, 
the sum of twenty-six thousand eight hundred 
Spanish Dollars (26,800), with one month’s instal- 
ment of the above stipend of seven hundred Spanish 
Dollars. 


ARTICLE 5. 


The Honourable the English East India Com- 
pany engages to receive and treat their Highnesses 
the Sultan Hussain Mahomed Shah, and Datu 
Tumungong Abdul Rahman Sri Maharajah, with 
all the honours, respect, and courtesy belonging to 
their rank and station, whenever they may reside at, 
or visit the Island of Singapore. 


ARTICLE 6. 


The Honourable the English East India Com- 
pany hereby engages in the event of their Highnesses 
the Sultan and Tumungong, their heirs or succes- 
sors, preferring to reside permanently in any 
portion of their own States, and to remove for that 
purpose from Singapore,.to pay unto them, that 
is to say, to His Highness the Sultan Hussain 
Mahomed Shah, his heir or successor, the sum of 
twenty thousand (20,000) Spanish Dollars, and to 
His Highness the Datu Tumungong Abdul Rahman 
Sri Maharajah, his heir or successor, the sum of 
fifteen thousand (15,000) Spanish Dollars.* 


ARTICLE 7. 


Their Highnesses the Sultan Hussain Mahomed 
Shah and the Datu Tumungong Abdul Rahman Sri 
Maharajah, in consideration of the payment specified 

* Articles 6 and 7 were annulled as far as they relate to the 


Temengong by the Treaty with Johore of 1862, which provided 
for the Temengong’s property in the Island of Singapore. 
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in the last Article, hereby relinquish for themselves, 
their heirs, and successors, to the Honourable the 
English East India Company, their heirs and 
successors for ever, all right and title to every 
description of immoveable property, whether in 
lands, houses, gardens, orchards, or timber trees, of 
which their said Highnesses may be _ possessed 
within the Island of Singapore or its dependencies 
at the time they may think proper to withdraw from 
the said island for the purpose of permanently 
residing within their own States, but it is reciprocally 
and clearly understood that the provisions of this 
Article shall not extend to any description of pro- 
perty which may be held by any follower or retainer 
of their Highnesses beyond the precincts of the 
ground at present allotted for the actual residence 
of their said Highnesses. 


ARTICLE &8. 


Their Highnesses the Sultan Hussain Mahomed 
Shah, and the Datu T'umungong Abdul Rahman Sri 
Maharajah hereby engage that, as long as they shall 
continue to reside within the Island of Singapore, 
or to draw their respective monthly stipends from 
the Honourable the English East India Company, 
as provided for in the present Treaty, they shall 
enter into no alliance and maintain no correspon- 
dence with any forcign power or potentate whatso- 
ever, without the knowledge and consent of the said 
Honourable the English East India Company, their 
heirs and successors. 


ARTICLE Q. 


The Honourable the English East India Com- 
pany hereby engages, that, in the event of their 
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Highnesses the Sultan Hussain Mahomed Shah, 
and the Datu Tumungong Abdul Rahman Sri 
Maharajah removing from the Island of Singapore, 
as contemplated in the 6th Article, and being 
distressed within their own territories on such 
removal, to afford them, either at Singapore or 
Prince of Wales’ Island, a personal asylum and 
protection. 


ARTICLE Io. 


The contracting parties hereby stipulate and 
agree, that neither party shall be bound to interfere 
in the internal concerns of the other’s government, 
or in any political dissensions or wars which may 
arise within their respective territories, nor to 
support each other by force of arms against any 
third party whatever. 


ARTICLE II. 


The contracting parties hereby engage to use 
every means within their power respectively, for the 
suppression of robbery and piracy within the Straits 
of Malacca, as well as the other narrow seas, straits, 
and rivers bordering upon, or within their respective 
territories, in as far as the same shall be connected 
with the dominions and immediate interests of their 
said Highnesses. 


ARTICLE 12. 


Their Highnesses the Sultan Hussain Mahomed 
Shah, and the Datu Tumungong Abdul Rahman Sri 
Maharajah hereby engage to maintain a free and 
unshackled trade everywhere within their dominions, 
and to admit the trade and traffic of the British 
nation into all the ports and harbours of the 
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kingdom of Johore and its dependencies, on the terms 
of the most favoured nation. 


ARTICLE 13. 


The Honourable the English East India Com- 
pany hereby engages, as long as their Highnesses 
the Sultan Hussain Mahomed Shah and the Datu 
Tumungong Abdul Rahman Sri Maharajah shall 
continue to reside on the Island of Singapore, not 
to permit any retainer or follower of their said 
Highnesses who shall desert from their actual 
service, to dwell or remain in the Island of Singapore 
or its dependencies. But it is hereby clearly under- 
stood, that all such retainers and followers shall be 
natural born subjects of such parts of their High- 
nesses’ dominions only in which their authority is at 
present substantially established, and that their 
names, at the period of entering the service of their 
Highnesses, shall have been duly and voluntarily 
inscribed in a register, to be kept for that purpose 
by the chief local authority for the time being. 


ARTICLE 14. 


It is hereby mutually stipulated for and agreed, 
that the conditions of all former Conventions, 
Treaties, or Agreements entered into between the 
Honourable the English East India Company and 
their Highnesses the Sultan and Tumungong of 
Johore, shall be considered as abrogated and un- 
nulled by the present Treaty, and they are hereby 
abrogated and annulled accordingly, always, however, 
with the exception of such prior conditions as have 
conferred on the Honourable the English East India 
Company any right or title to the occupation or 
possession of the Island of Singapore and its depen- 
dencies, as above mentioned. 
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Done and concluded at Singapore, the day and 
year as above written. 


(Signed) SULTAN HussAIN MAHOMED SHAH. 
(Signed) J. CRAWFURD. 

DATU TUMUNGONG ABDUL RAHMAN SRI MAHARAJAH. 
(Signed) AMHERST. 


( ,, ) Epwarpb PAGetT. 
( ,, ) F. FENDALL. 


Ratified by the Right Honourable the Governor- 
General in Council, at Fort William in Bengal, this 


Nineteenth day of November, One Thousand Eight 
Hundred and Twenty-four. 


(Signed) Gro. SWINTON, 


Secretary to Government. 
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*TREATY OF HOLLAND, 1824. 


TREATY between GREAT BRITAIN and THE 
NETHERLANDS, respecting Territory and Com- 
merce in the East Indies, signed at London, 
March 17, 1824. 


In the Name of the Most Holy and 
Undividea Trintty. 


His Majesty The King of the United Kingdom 
of Great Britain and Ireland, and His Majesty The 
King of the Netherlands, desiring to place upon a 
footing, mutually beneficial, Their respective Pos- 
sessions and the Commerce of their Subjects in the 
East Indies, so that the welfare and prosperity of 
both Nations may be promoted, in all time to come, 
without those differences and jealousies which have, 
in. former times, interrupted the harmony which 
ought always to subsist between Them; and being 
anxious that all occasions of mis-understanding 
between Their respective Agents may be, as much 
as possible, prevented; and in order to determine 
certain questions which have occurred in the execu- 
tion of the Convention made at London on the 
13th of August, 1814, in so far as it respects the 
Possessions of His Netherland Majesty in the East, 
have nominated Their Plenipotentiaries, that is to 
say :— = 
His Majesty The King of the United Kingdom 
of Great Britain and Ireland, The Right Honourable 
George Canning, a Member of His said Majesty’s 
Most Honourable Privy Council, a Member of 
Parliament, and His said Majesty’s Principal Secret 
tary of State for Foreign Affairs;—and the Righ- 


* Cf. Hertslet's Treaties, Vol. VIII., p. 284. 
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Honourable Charles Watkin Williams Wynn, a 
Member of His said Majesty’s Most Honourable 
Privy Council, a Member of Parliament, Lieutenant- 
Colonel Commandant of the Montgomeryshire 
Regiment of Yeomanry Cavalry, and President of 
His said Majesty’s Board of Commissioners for the 
Affairs of India :— 


And His Majesty The King of the Netherlands, 
Baron Henry Fagel, Member of the Equestrian 
Corps of the Province of Holland, Counsellor of 
State, Knight Grand Cross of the Royal Order of 
the Belgic Lion, and of the Royal Guelphic Order, 
and Ambassador Extraordinary and Plenipotentiary 
of His said Majesty to His Majesty The King of 
Great Britain;—and Anton Reinhard Falck, Com- 
mander of the Royal Order of the Belgic Lion, 
and His said Majesty’s Minister of the Department 
of Public Instruction, National Industry, and 
Colonies :— 


Who, after having mutually communicated their 
Full Powers, found in good and due form, have 
agreed on the following Articles :— 


ARTICLE I. 


The High Contracting Parties engage to admit 
the Subjects of each other to trade with Their 
respective Possession in the Eastern Archipelago, 
and on the Continent of India, and in Ceylon, upon 
the footing of the most favoured Nation; Their 
respective Subjects conforming themselves to the 
local Regulations of each Settlement. 


ARTICLE II. 


The Subjects and Vessels of one Nation shall 
not pay, upon importation or exportation, at the 
i2 
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Ports of the other in the Eastern Seas, any Duty at 
a rate beyond the double of that at which the 
Subjects and Vessels of the Nation to which the 
Port belongs, are charged. 


The Duties paid on exports or imports at a 
British Port, on the Continent of India, or in 
Ceylon, on Dutch bottoms, shall be arranged so as, 
in no case, to be charged at more than double the 
amount of the duties paid by British bottoms. 


In regard to any article upon which no Duty is 
imposed, when imported or exported by the Subjects, 
or on the Vessels, of the Nation to which the Port 
belongs, the Duty charged upon the Subjects or 
Vessels of the other shall, in no case, exceed six per 
cent. 


ARTICLE III. 


The High Contracting Parties engage, that no 
Treaty hereafter made by Either, with any Native 
Power in the Eastern Seas, shall contain any Article 
tending, either expressly, or by the imposition of 
unequal Duties, to exclude the Trade of the other 
Party from the Ports of such Native Power: and 
that if in any Treaty now existing on either Part, 
any Article to that effect has been admitted, such 
Article shall be abrogated upon the‘conclusion of 
the present Treaty. 


It is understood that, before the conclusion of 
the present Treaty, communication has been made 
by each of the Contracting Parties to the other, of 
all Treaties or Engagements subsisting between 
Each of them, respectively, and any Native Power 
in the Eastern Seas; and that the like commun1- 
cation shall be made of all such Treaties concluded 
by Them, respectively, hereafter. 
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ARTICLE IV. 


Their Britannick and Netherland Majesties en- 
gage to give strict Orders, as well to Their Civil 
and Military Authorities, as to their Ships of War, 
to respect the freedom of Trade, established by 
Articles I., II., and III.; and, in no case, to impede 
-a free communication of the Natives in the Eastern 
Archipilago, with the Ports of the Two Govern- 
ments, respectively, or of the Subjects of the Two 
Governments with the Ports belonging to Native 
Powers. 


ARTICLE V. 


Their Britannick and Netherland Majesties, in 
like manner, engage to concur effectually in re- 
pressing Piracy in those Seas; They will not grant 
either asylum or protection to Vessels engaged in 
Piracy, and They will, in no case, permit the Ships 
or merchandize captured by such Vessels, to be 
introduced, deposited, or sold, in any of their 
Possessions. 


ARTICLE VI. 


It is agreed that Orders shall be given by the 
Two Governments to their Officers and Agents in 
the East, not to form any new Settlement on any of 
the Islands in the Eastern Seas, without previous 
Authority from their respective Governments in 
Europe. 


ARTICLE VII. 


The Molucca Islands, and especially Amboyna, 
Banda, Ternate, and their immediate Dependencies, - 
are excepted from the operation of the I., II., IIL, 
and IV. Articles, until the Netherland Government 
shall think fit to abandon the monopoly of Spices; 
but if the said Government shall, at any time pre- 
vious to such abandonment of the monopoly, allow 
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the Subjects of any Power, other than a Native 
Asiatic Power, to carry on any Commercial Inter- 
course with the said Islands, the Subjects of His 
Britannick Majesty shall be admitted to such Inter- 
course, upon a footing precisely similar. 


ARTICLE VIII. 


His Netherland Majesty cedes to His Britannick 
Majesty all His Establishments on the Continent of 
India; and renounces all privileges and exemptions 
enjoyed or claimed in virtue of those Establish- 
ments. 


ARTICLE IX. 


The Factory of Fort Marlborough’ and all the 
English Possessions on the Island of Sumatra, are 
hereby ceded to His Netherland Majesty: and His 
Britannick Majesty further engages that no British 
Settlement shall be formed on that Island, nor any 
Treaty concluded by British Authority, with any 
Native Prince, Chief, or State therein. 


ARTICLE X. 


The Town and Fort of Malacca, and its depen- 
dencies, are hereby ceded to His Britannick Majesty; 
and His Netherland Majesty engages, for Himself 
and His Subjects, never to form any Establishment 
on any part of the Peninsula of Malacca, or to con- 
clude any Treaty with any Native Prince, Chief, or 
State therein. 


ARTICLE XI. 


His Britannick Majesty withdraws the objections 
which have been made to the occupation of the 
‘Island of Billiton and its dependencies, by the 
Agents of the Netherland Government. 
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ARTICLE XII. 


His Netherland Majesty withdraws the objec- 
tions which have been made to the occupation of 
the Island of Singapore, by the Subjects of His 
Britannick Majesty. 


His Britannick Majesty, however, engages, that 
no British Establishment shall be made on the 
Carimon Isles, or on the Islands of Battam, Bin- 
tang, Lingin, or on any of the other Islands South 
of the Straights of Singapore, nor any Treaty con- 
cluded by British Authority with the Chiefs of those 
Islands. 


ARTICLE XIII. 


All the Colonies, Possessions and Establishments 
which are ceded by the preceding Articles shall be 
delivered up to the Officers of the respective Sove- 
reigns on the 1st of March 1825. The Fortifications 
shall remain in the state in which they shall be at 
the period of the notification of this Treaty in 
India; but no claim shall be made, on either side, 
for ordinance, or stores of any description, either 
left or removed by the ceding power, nor for any 
arrears of revenue, or any charge of administration 
whatever. 

ARTICLE XIV. 


All the Inhabitants of the Territories hereby 
ceded, shall enjoy, for a period of six years from the 
date of the Ratification of the present Treaty, the 
liberty of disposing, as they please, of their property, 
and of transporting themselves, without let or 
hinderance, to any country to which they may wish 
to remove. 

ARTICLE XV. 


The High Contracting Parties agree that none 
of the Territories or Establishments mentioned in 
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Articles VIII., [X., X., XI., and XII. shall be, at 
any time, transferred to any other Power. In case 
of any of the said Possessions being abandoned by 
one of the present Contracting Parties, the right 
eh eeupauen thereof shall immediately pass to the 
otner. 


ARTICLE XVJ. 


It is agreed that all accounts and reclamations 
arising out of the restorations of Java, and other 
Possessions, to the Officers of His Netherland Ma- 
jesty in the East Indies,—as well those which were 
the subject of a Convention made at Java on the 
24th of June 1817, between the Commissioners of 
the Two Nations, as all others shall be finally and 
completely closed and satisfied, on the payment of 
the sum of one hundred thousand pounds, sterling 
money, to be made in London on the part of the 
Netherlands, before the expiration of the Year 1825. 


ARTICLE XVII. 


The present Treaty shall be ratified, and the 
Ratifications exchanged at London, within Three 
Months from the date hereof, or sooner if possible. 


In witness whereof, the respective Plenipoten- 
tiaries have signed the same, and affixed thereunto 
the Seals of their Arms. 


Done at London, the Seventeenth day of March, in the 
year of Our Lord One Thousand Eight Hundred 
and Twenty-four. 

[L. S.] GEORGE CANNING. 

[L. S.] CHARLES WATKIN WILLIAMS Wynn. 
fi. S.4 Ay #ACEL. 

[L. S.] A. R. Facckx. 


Google 


*TREATY WITH PERAK, 1826. 


ENGAGEMENT of PADUKA SRI SULTAN ABDULLAH 
Ma-ALUM SHAH, son of the deceased Jummal- 
oollah, and Supreme Ruler over the Perak Coun- 
try, made and delivered to CAPTAIN JAMES Low, 
Agent of the Honourable RoBeRT FULLERTON, 
Governor in Council of Prince of Wales’ Island, 
Singapore, and Malacca, and whicli is to be ever- 
lasting, as the revolutions and endurance of the 
Sun and Moon. 


The Sultan. who governs the whole of the Perak 
Country and its dependencies, has this day, in the 
month and year herein specified, given over and 
ceded to the Honourable the East India Company 
of England, to be under its government hence- 
forward and for ever, the Pulo Dinding and the 
Islands of Pankgor, together with all and every one 
of the Islands which belonged of old and until this 
period to the Kings of Perak, and which have been 
hitherto included within the Perak State, because 
the said Islands afford safe abodes to the pirates and 
robbers, who plunder and molest the traders on the 
coast and the inhabitants of the main land, and 
effectually deprive them of the means of seeking 
subsistence, and as the King of Perak has not the 
power or means singly to drive out those pirates. 
For these reasons the King of Perak has, of his own 
free will and pleasure, ceded and given over as 
aforesaid, the Islands as aforesaid, to the Honour- 
able the East India Company, to be kept and 
governed by them, and to be placed under any one 
of their governments, as they may think fit. To 


* This is taken from Treaties with Native States, p. 8, Part II., 
published in Singapore, 1877. 
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this deed, as tokens of its validity, have this day been 
put the great seal or chop of the ruler of the Perak 
Country, Paduka Sri Sultan Abdullah Ma-Alum 
Shah, together with the chops of the Chief Ministers 
of His Majesty’s government. 


This Deed is made and written this Sixteenth 
day of Rabi-al-awal, Wednesday, 1242, or the 
Eighteenth day of October, in the year 1826. 

(A true copy) 

(Signed) JAMES Low, Captain, 
Political Agent to the Honourable the Governor in 
Council of Prince of Wales’ Island, Singapore and 


Malacca. 


(True copy) 


(Signed) S. GARLING, 
Restdent Councillor. 
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* ENGAGEMENT ENTERED INITO BY THE 
CHIEFS OF PERAK AT PULO PANGKOR. 





DATED 201H JANUARY, 1874. 





Whereas, a state of anarchy exists in the King- 
dom of Perak owing to the want of settled govern- 
ment in the Country, and no efficient power exists 
for the protection of the people and for securing to 
them the fruits of their industry, and, 


Whereas, large numbers of Chinese are employ- 
ed and large sums of money invested in Tin mining 
in Perak by British subjects and others residing in 
Her Majesty’s Possessions, and the said mines and 
property are not adequately protected, and piracy, 
murder and arson are rife in the said country, 
whereby British trade and interests greatly suffer, 
and the peace and good order of the neighbouring 
British Settlements are sometimes menaced, and, 


Whereas, certain Chiefs for the time being of the 
said Kingdom of Perak have stated their inability to 
cope with their present difficulties, and together 
with those interested in the industry of the country 

have requested assistance, and, 


Whereas, Her Majesty’s Government is bound 
by Treaty Stipulations to protect the said Kingdom 
and to assist its rulers, now, 


His Excellency SiR ANDREW CLARKE, K.C.M.G., 
C.B., Governor of the Colony of the Straits Settle- 
ments, in compliance with the said request, and 
with a view of assisting the said rulers and of effect- 
Ing a permanent settlement of affairs in Perak, has 
proposed the following Articles of arrangement as 
mutually beneficial to the Independent Rulers of 


* This is taken from Treaties with Native States, p. 18, Part II. 
published in Singapcre, 1877. 
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Perak, their subjects, the subjects of Her Majesty, 
and others residing in or trading with Perak, that is 
to say :— : 

I. First.—That the Rajah Muda Abdullah be 
recognised as the Sultan of Perak. 


II. Second.—That the Rajah Bandahara 
Ismail, now Acting Sultan, be allowed to retain the 
title of Sultan Muda with a pension and a certain 
small Territory assigned to him. 

Ili. Third.—That all the other nominations of 
great Officers made at the time the Rajah Bandahara 
Ismail received the regalia be confirmed. 

IV. Fourth.—That the power given to the 
Orang Kayah Mantri over Larut by the late Sultan 
be confirmed. 

V. Fifth—That all Revenues be collected and 
all appointments made in the name of the Sultan. 

V1. Sixth.—That the Sultan receive and pro- 
vide a suitable residence for a British Officer to be 
called Resident, who shall be accredited to his 
Court, and whose. advice must be asked and acted 
upon on all questions other than those touching 
Malay Religion and Custom. 

VII. Seventh.—That the Governor of Larut . 
shall have attached to him as Assistant Resident, a 
British Officer acting under the Resident of Perak, 
with similar power and subordinate only to the said 
Resident. 

VIII. Eighth.—tThat the cost of these Residents 
with their Establishments be determined by the 
Government of the Straits Settlements and be a 
first charge on the Revenues of Perak. 

IX. Ninth—That a Civil list regulating the 
income to be received by the Sultan, by the Ban- 
dahara, by the Mantri, and by other Officers be the 
next charge on the said Revenue. 
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X. Tenth.—That the collection and control of 
all Revenues and the general administration of the 
country be regulated under the advice of these 
Residents. 


XI. Eleventh.—That the Treaty under which 
the Pulo Dinding and the islands of Pangkor were 
ceded to Great Britain having been misunderstood 
atid it being desirable to re-adjust the same, so as to 
carry into effect the intention of the Framers thereof, 
it is hereby declared that the Boundaries of the said 
Territory so ceded shall be rectified as follows, that 
Is to Say :— 


From Bukit Sigari, as laid down in Chart Sheet 
No. I. Straits of Malacca a tracing of which is 
annexed, marked A, in a straight line to the sea, 
thence along the sea coast to the South, to Pulo 
Katta on the West, and from Pulo Katta a line 
running North East about five miles, and thence 
North to Bukit Sigari. 


XII. Twelfth—That the Southern watershed 
of the Krean River, that is to say, the portion of 
land draining into that River from the South be 
declared British Territory, as a rectification of the 
Southern Boundary of Province Wellesley. Such 
Boundary to be marked out by Commissioners gone 
named by the Government of the Straits Settle- 
ments, and the other by the Sultan of Perak. 


XIII. Thirteenth.—That on the cessation of 
the present disturbances in Perak and the re- 
establishment of peace and amity among the con- 
tending factions in that Country, immediate mea- 
sures under the control and supervision of one or 
more British Officers shall be taken for restoring as 
far as practicable the occupation of the Mines, and 
the possession of Machinery, &c., as held previous 
to the commencement of these disturbances, and for 
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the payment of compensation for damages, the 
decision of such officer or officers shall be final in 
such case. 

XIV. Fourteenth.—The Mantri of Larut en- 
gages to acknowledge as a debt due by him to the 
Government of the Straits Settlements, the charges 
and expenses incurred by this investigation, as well 
as the charges and expenses to which the Colony’ of 
the Straits Settlements and Great Britain have been 
put or may be put by their efforts to secure the 
tranquility of Perak and the safety of trade. 

The above Articles having been severally read 
and explained to the undersigned who having un- 
derstood the same, have severally agreed to and 
accepted them as binding on them and their Heirs 
and Successors. 

This done and concluded at Pulo Pangkor in the 
British Possessions, this Twentieth day of January, 
in the year of the Christian Era, one thousand eight 
hundred and seventy-four. 

Executed before me, 


ANDREW CLARKE, 
Governor, Commander-in-C lief, 
and Vice-Admiral of the 
Stratts Settlements 


*Chop of the Sultan of Perak. 
” Bandahara of Perak. 
5 Tumongong of Perak. 
3 Mantri of Perak. 
ee Shahbander of Perak. 
ss Rajah Mahkota of Perak. 
= Laxamana of Perak. 
_ Datoh Sa’gor. 


* Chop is a Chinese word locally used as meaning ‘'seal."’ 
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* BORNEO. 


TREATY of Friendship and Commerce between Her 
Majesty and the Sultan of Borneo. Signed, in the 
English and Malay Languages, at Brunt, May 27, 
1847. 


Her Majesty the Queen of the United Kingdom 
of Great Britain and Ireland, being desirous to en- 
courage commerce between Her Majesty’s subjects. 
and the subjects of the independent Princes of the 
Eastern Seas, and to put an end to piracies which 
have hitherto obstructed that commerce; and His 
Highness Omar Ali Saifadeen, who sits upon the 
throne and rules the territories of Borneo, being 
animated by corresponding dispositions, and being 
desirous to co-operate in any measures which may 
be necessary for the attainment of the above- - 
mentioned objects; Her said Britannic Majesty and 
the Sultan of Borneo have agreed to record their 
determination in these respects, by a Convention 
containing the following Articles: 


ArRT.I. Peace, friendship, and good understand- 
ing shall henceforward and for ever subsist between 
Her Majesty the Queen of Great Britain and Ireland 
and His Highness Omar Ali Saifadeen, Sultan of 
Borneo, and between their respective heirs and 
successors and subjects. 


‘JJ. The subjects of Her Britannic Majesty shall 
have full liberty to enter into, reside in, and trade 
with, and pass with their merchandize through, all 
parts of the dominions of His Highness the Sultan 
of Borneo, and they shall enjoy therein all the 
privileges and advantages with respect to commerce, 


* Cf. Herislet's Treaties, Vol. VIII., p. 86. 
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or otherwise, which are now or which may hereafter 
be granted to the subjects or citizens of the most 
favoured nation; and the subjects of His Highness 
the Sultan of Borneo shall in like manner be at 
liberty to enter into, reside in, trade with, and pass 
with their merchandize through, all parts of Her 
Britannic Majesty’s dominions in Europe and Asia, 
as freely as the subjects of the most favoured nation; 
and they shall enjoy in‘those dominions all the 
privileges and advantages with respect to commerce, 
or otherwise, which are now or which may hereafter 
be granted therein to the subjects or citizens of the 
most favoured nation. 


III. British subjects shall be permitted to pur- 
chase, rent, or occupy, or in any other legal way to 
acquire, all kinds of property within the dominions 
of His Highness the Sultan of Borneo; and His 
Highness engages that such British subjects shall, 
as far as lies in his power, within his dominions, 
enjoy full and complete protection and security for 
themselves and for any property which they may so 
acquire in future, or which they may have acquired 
already, before the date of the present Convention. 


IV. Noarticle whatever shall be prohibited from 
being imported into or exported from the territories 
of His Highness the Sultan of Borneo; but the 
trade between the dominions of Her Britannic 
Majesty and the dominions of His Highness, shall 
be perfectly free, and shall be subject only to the 
custom duties which may hereafter be in force in 
regard to such trade. 


V. No duty exceeding 1 dollar per registered ton 
shall be levied on British vessels entering the ports 
of His Highness the Sultan of Borneo, and this fixed 
duty of 1 dollar per ton, to be levied on all British 
vessels, shall be in lieu of all other charges or duties 
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whatsoever. His Highness moreover engages, that 
British trade and British goods shall be exempt from 
any internal duties, and also from any injurious 
regulations which may hereafter, from whatever 
causes, be adopted in the dominions of the Sultan 
of Borneo. 


VI. His Highness the Sultan of Borneo agrees 
that no duty whatever shall be levied on the expor- 
tation from His Highness’ dominions of any article, 
the growth, produce, or manufacture of those 
dominions. 


VII. His Highness the Sultan of Borneo en- 
gages to permit the ships of war of Her Britannic 
Majesty, and those of the East India Company, 
freely to enter into the ports, rivers, and creeks 
situated within his dominions, and to allow such 
ships to provide themselves at a fair and moderate 
price with such supplies, stores, and provisions, as 
they may from time to time stand in need of. 


VIII. Ifany vessel under the British flag should 
be wrecked on the coast of the dominions of His 
Highness the Sultan of Borneo, His Highness 
engages to give all the assistance in his power to 
recover for, and to deliver over to, the owners thereof, 
all the property which can be saved from such 
vessels. His Highness further engages to extend to 
the officers and crew, and to all other persons on 
board such wrecked vessel, full protection both as to 
their persons and as to their property. 


IX. Her Majesty the Queen of the United 
Kingdom of Great Britain and Ireland, and the 
Sultan of Borneo, hereby engage to use every means 
in their power for the suppression ot Piracy within 
the seas, straits, and rivers subject to their respective 
control or influence; and His Highness the Sultan 
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of Borneo engages, not to grant either asylum or 
protection to any persons or vessels engaged in 
piratical pursuits; and in no case will he permit 
ships, slaves, or merchandize, captured by pirates, 
to be introduced into his dominions, or to be exposed 
therein forsale. And Her Britannic Majesty claims, 
and His Highness the Sultan cf Borneo concedes to 
Her Majesty, the right of investing her officers, and 
other duly constituted authorities, with the power of 
entering at all times, with her vessels of war, or other 
vessels duly empowered, the ports, rivers, and creeks 
within the dominions of His Highness the Sultan of 
Borneo, in order to capture all vessels engaged in 
piracy or slave-dealing, and to seize and to reserve 
for the judgment of the proper authorities, all persons 
offending against the 2 Contracting Powers in these 
respects. 


X. It being desirable that British subjects 
should have some port where they may careen and 
refit their vessels, and where they may deposit such 
stores and merchandize as shall be necessary for the 
carrying on of their trade with the dominions “of 
Borneo, His Highness the Sultan. hereby confirms 
the cession already spontaneously made by him in 
1845, of the Island of Labuan, situated on the north- 
west coast of Borneo, together with the adjacent 
Islets of Kuraman, Little Rusakan, Great Rusakan, 
Da-at, and Malankasan, and all the straits, islets, and 
seas, situated half way between the fore-mentioned 
islets and the main land of Borneo. Likewise the 
distance of Io geographical miles from the Island of 
Labuan to the westward and northward, and from 
the nearest point half way between the Islet of 
Malankasan and the Main land of Borneo, in a line 
running north till it intersects a line extended from 
west to east from a point 10 miles to the northward 
of the northern extremity of the Island of Labuan, 
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to be possessed in perpetuity and in full sovereignty 
by Her Britannic Majesty and her successors; and 
in order to avoid occasions of difference which might 
otherwise arise, His Highness the Sultan engages 
not to make any similar cession, either of an island, 
or of any settlement on the main land, in any part of 
his dominions, to any other nation, or to the subjects 
or citizens thereof, without the consent of Her 
Britannic Majesty. 


XI. Her Britannic Majesty being greatly desir- 
ous of effecting the total abolition of the Trade in 
Slaves, His Highness the Sultan of Borneo, in 
compliance with Her Majesty’s wish, engages to 
suppress all such traffic on the part of his subjects, 
and to prohibit all persons residing within his 
dominions, or subject to him, from countenancing or 
taking any share in such trade; and His Highness 
further consents, that all subjects of His Highness 
who may be found to be engaged in the Slave Trade, 
may, together with their vessels, be dealt with by 
the cruizers of Her Britannic Majesty, as if such 
persons and their vessels had been engaged in a 
piratical undertaking. 


XII. This Treaty shall be ratified, and the 
ratifications thereof shall be exchanged at Bruni, 
within 12 months after this date. 


This 27th day of May, 1847. (L.S.) 
(L.S.) JAMES BROOKE. of the Sultan. 


ADDITIONAL ARTICLE. 


His Highness the Sultan of Borneo agrees that, 
in all cases when a British subject shall be accused 
of any crime committed in any part of His Highness’ 
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dominions, the person so accused shall be exclusively 
tried and adjudged by the English Consul-General, 
or other officer duly appointed for that purpose by 
Her Britannic Majesty; and, in all cases where 
disputes or differences shall arise between British 
subjects, or between British subjects and the subjects 
of His Highness, or between British subjects and 
the subjects of any other foreign Power, within the 
dominions of the Sultan of Borneo, Her Britannic 
Majesty’s Consul-General, or other duly appointed 
officer, shall have power to hear and decide the same, 
without any interference, molestation, or hindrance, 
on the part of any authority of Borneo, either before, 
during, or after the litigation. 


This 27th day of May, 1847. (L.S.) 
(L.S.) JAMES BROOKE. of the Sultan. 
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THE ADMIRALTY OFFENCES (COLO- 


NIAL) ACT, 1849 - . F 


THE CoLoNIAL Laws VALIDITY 


ACT, 1865 - - : ‘ 


THE GOVERNMENT OF THE STRAITS 


SETTLEMENTS ACT, 1866 - - 


THE CourTs (COLONIAL) JURISDIC- 


TION AcT, 1874 - - - 


THE STRAITS SETTLEMENTS OFF- 


ENCES ACT, 1874 - - - 


THE TERRITORIAL WATERS JURIS- 


DICTION AcT, 1878 - - 


THE COLONIAL CouRTS OF AD- 


MIRALTY AcT, 1890 - - 
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All persons 
charged in any 
Colony with 
offences com- 
mitted on the 
sea may be 
dealt with in the 
same manner as 
if the offences 
had been 
committed on 
waters within 
the local juris- 
diction of the 
Courts of the 
Colony. 


* THE ADMIRALTY OFFENCES 
(COLONIAL) ACT, 1849. 


12 & 13 Vic. c. 96. 


An Act to provide for the Prosecution and Trial in Her 
Majesty’s Colonies of offences commatted wtthin the 
Jurisdiction of the Admiralty. 


[7st August, 1849. | 


1. If any person within any Colony shall be 
charged with the commission of any treason, piracy, 
felony, robbery, murder, conspiracy, or other 
offence, of what nature or kind soever, committed 
upon the sea, or in any haven, river, creek or place 
where the Admiral or Admirals have power, autho- 
rity, or jurisdiction, or if any person charged with 
the commission of any such offence upon the sea, 
or in any such haven, river, creek, or place shall be 
brought for trial to any Colony, then and in every 
such case all Magistrates, Justices of the Peace, 
public Prosecutors, Juries, Judges, Courts, public 
Officers, and other persons in such Colony shall 
have and exercise the same jurisdiction and autho- 
rities, for inquiring of, trying, hearing, determining, 
and adjudging such offences, and they are hereby 


* This Act was brought into force in the Colony by the Statute 
23 & 24 Vic. c. 88. Section 1 of this Act repeals certain words in 
the Act of 1849 which are consequently omitted here. This 
section further extends the interpretation of ‘Colony’ to include 
places then under the Government of the East India Company. 
Section 2 of the Act contains a proviso as to persons entitled to 
be tried by the Supreme Court of a Presidency. In setting out 
the Act of 1849 above I have further omitted words repealed by 
the Statute Law Revision Acts of 1878, 1881 and 1891—R.B. 


+ Preamble and enacting words repealed by 54 & 55 Vic. c. 67. 
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respectively authorized, empowered, and required 
to institute and carry on all such proceedings for 
the bringing of such person so charged as aforesaid 
to trial, and for and auxiliary to and consequent 
upon the trial of any such person for any such 
offence wherewith he may be charged as aforesaid, 
as by the law of such Colony would and ought to 
have been had and exercised or instituted and 
carried on by them respectively if such offence had 
been committed, and such person had been charged 
with having committed the same, upon any waters 
situate within the limits of any such Colony, and 
within the limits of the local jurisdiction of the 
Courts of Criminal Justice of such Colony. 

3. Where any person shall die in any Colony 
of any stroke, poisoning, or hurt, such person 
having been feloniously stricken, poisoned, or hurt 
upon the sea, er in any haven, river, creek, or place 
where the Admiral or Admirals have power, authority, 
or jurisdiction, or at any place out of such Colony, 
every offence committed in respect of any such 
case, whether the same shall amount to the offence 
of murder or of manslaughter, or being accessory 
before the fact to murder, or after the fact to 
murder or manslaughter, may be dealt with, in- 
quired of, tried, determined, and punished in such 
Colony in the same manner in all respects as if 
such offence had been wholly committed in that 
Colony; and if any person in any Colony shall be 
charged with any such offence as aforesaid in 
respect of the death of any person who having been 
feloniously stricken, poisoned, or otherwise hurt, 
shall have died of such stroke, poisoning, or hurt 
upon the sea, or in any haven, river, creek, or place 


* Repealed by 54 & 55 Vic. c. 67. ; 
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where the Admiral or Admirals have power, autho- 
rity, or jurisdiction, such offence shall be held for 
the purpose of this Act to have been wholly com- 
mitted upon the sea. 


5. For the purposes of this Act the word 
‘Colony’ shall mean any Island, Plantation, Colony, 
Dominion, Fort, or Factory of Her Majesty, except 
any Island within the United Kingdom and the 
Islands of Man, Guernsey, Jersey, Alderney and 
Sark, and the Islands adjacent thereto respectively 
Ts. a 


{6. 


* Omitted, as it does not apply to the Straits Settlements. 


+ The rest of the words in this section are repealed by 23 & 24 
Vic. c, 88, and 44 & 45 Vic. c. 79. 


t Repealed by 41 & 42 Vic. c. 79. 
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THE COLONIAL LAWS VALIDITY 
ACT, 71865. 


28 & 2g Vic. c. 63. 


An Act to Remove Doubts as to the Validity of Colonial 
Laws. | 
[29th June 1865.) 


Whereas Doubts have been entertained respect- 
ing the Validity of divers Laws enacted or purport- 
ing to have been enacted by the Legislatures of 
certain of her Majesty’s Colonies, and respecting the 
Powers of such Legislatures, and it is expedient 
that such Doubts should be removed: 


Be it hereby enacted by the Queen’s most 
Excellent Majesty, by and with the Advice and 
Consent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, 
and by the Authority of the same, as follows: 


1. The Term “Colony” shall in this Act in- 
clude all of Her Majesty’s Possessions abroad in 
which there shall exist a Legislature, as herein-after 
defined, except the Channel Islands, the Isle of Man, 
and such Territories as may for the Time being be 
vested in Her Majesty under or by virtue of any 
Act of Parliament for the Government of India: 


The Terms ‘* Legislature” and ‘‘ Colonial Legis- 
lature” shall severally signify the Authority, other 
than the Imperial Parliament or Her Majesty in 
Council, competent to make Laws for any Colony: 


The Term ‘ Representative Legislature” shall 
signify any Colonial Legislature which shall com- 
prise a Legislative Body of which One Half are 
elected by Inhabitants of the Colony: 
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The Term “ Colonial Law” shall include Laws 
made for any Colony either by such Legislature as 
aforesaid or by Her Majesty in Council: 


An Act of Parliament, or any Provision fheredt 
shall, in construing this Act, be said to extend to 
any Colony when it 1s made applicable to such 
Colony by the express Words or necessary Intend- 
ment of any Act cf Parliament: 


The Term ‘ Governor” shall mean the Officer 
lawfully administering the Government of any 
Colony : 


The Term “ Letters Patent’’ sha]] mean Letters 
Patent under the Great Seal of the United Kingdom 
of Great Britain and Ireland. 


2. Any Colonial Law which is or shall be in any 
respect repugnant to the Provisions of any Act of 
Parliament extending to the Colony to which such 
Law may relate, or repugnant to any Order or 
Regulation made under Authority of such Act of 
Parliament, or having in the Colony the Force and 
Effect of such Act, shall be read subject to such Act, 
Order, or Regulation, and shall, to the Extent of 
such Repugnancy, but not otherwise, be and remain 
absolutely void and inoperative. 


3. No Colonial Law shall be or be deemed to 
have been void or inoperative on the Ground of 
Repugnancy to the Law of England, unless the 
same shall be repugnant to the Provisions of some 
such Act of Parliament, Order, or Regulation 
as aforesaid. 


4. No Colonial Law, passed with the Concur- 


rence of or assented to by the Governor of any 
Colony, or to be hereafter so passed or assented to, 
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shall be or be deemed to have been void or inopera- 
tive by reason only of any Instructions with reference 
to such law or the Subject thereof which may have 
been given to such Governor by or on behalf of Her 
Majesty, by any Instrument other than the Letters 
‘Patent or Instrument authorising such Governor to 
concur in passing or to assent to Laws for the 
Peace, Order, and good Government of such Colony, 
even though such Instructions may be referred to in 
such Letters Patent or last-mentioned Instrument. 


5. Every Colonial Legislature shall have, and 
be deemed at all Times to have had, full Power 
within its Jurisdiction to establish Courts of Judica- 
ture, and to abolish and reconstitute the same, and 
to alter the Constitution thereof, and to make 
Provision for the Administration of Justice therein ; 
and every Representative Legislature shall, in 
respect to the Colony under its Jurisdiction, have 
and be deemed at all Times to have had, full Power 
to make Laws respecting the Constitution, Powers, 
and Procedure of such Legislature; provided that 
such Laws shall have been passed in such Manner 
and Form as may from Time to Time be required 
by any Act of Parliament, Letters Patent, Order in 
Council, or Colonial Law for the Time being in 
force in the said Colony. 


6. The Certificate of the Clerk or other proper 
Officer of a Legislative Body in any Colony to the 
Effect that the Document to which it is attached is 
a true Copy of any Colonial Law assented to by the 
Governor of such Colony, or of any Bill reserved for 
the Signification of Her Majesty’s Pleasure by the 
said Governor, shall be prima facte Evidence that 
the Document so certified is a true Copy of such 
Law or Bill, and, as the Case may be, that such Law 
has been duly and properly passed and assented 
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Proclamation to, or that such Bill has been duly and properly 
of Assent and = passed and presented to the Governor; and any 
' Proclamation purporting to be published by Autho- 
rity of the Governor in any Newspaper in the 
Colony to which such Law or Bill shall relate, and 
signifying Her Majesty’s Disallowance of any such 
Colonial Law, or Her Majesty’s Assent to any such 
reserved Bill as aforesaid, shall be prima facie 
Evidence of such Disallowance or Assent. 


t 


+ The rest of the Act is omitted as it only applies to South 
Australia. 
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THE GOVERNMENT OF THE STRAITS 
SETTLEMENT ACT, 1866. 


29 & 30 Vic. c. 115. 


An Act to provide for the Government of the “ Stratts 
Settlements.” 


[70th August, 1866.] 


Whereas the Islands and Territories know as 
the “ Straits Settlements,” namely, Priuce of Wales’ 
Island, the Island of Singapore, and the Town and 
Fort of Malacca, and their Dependencies, were here- 
tofore Part of the Territories in the Possession and 
under the Government of the East India Company, 
and became vested in Her Majesty asa Part of India 
by virtue and subject to the Provisions of the Act of 
the Twenty-first and Twenty-second Year of Her 
Majesty, Chapter One hundred and six, intituled 
An Act for the better Government of India: And 
whereas it is expedient that the said Settlements 
and their Dependencies should cease to form Part 
of India, and should be placed under the Govern- 
ment of Her Majesty as Part of the Colonial 
Possessions of the Crown: And whereas it may be 
hereafter expedient to include the Colony of Labnan 
within the Government of the said Settlements: 
Be it enacted by the Queen’s most Excellent Majesty, 
by and with the Advice and Consent of the Lords 
Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the Authority 
of the same, as follows: 


1. It shall be lawful for Her Majesty, by Order 
to be by Her made with the Advice of Her Privy 
Council, to declare that this Act shall come into 
operation at a Time to be specified in such Order in 
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Council, and at such Time the said Settlements 
shall cease to be Part of Indza for the Purposes and 
within the Meaning of the aforesaid Act, and it shall 
be further lawful for Her Majesty by any such Order 
to make Provision respecting the Enforcement by or 
against the Government of the said Settlements of 
all or any of such Debts, Claims, and Obligations as 
might, if this Act had not passed, have been enforced 
by or against the Government of India in connexion 
with the Administration of the said Settlements. 


2. From and after the coming into operation of 
this Act, it shall be lawful for Her Majesty, by Order 
or Orders to be by Her from Time to Time made, 
with the Advice of Her said Privy Council, to 
establish all such Laws, Institutions, and Ordi- 
nances, and to constitute such Courts and Officers, 
and to make such Provisions and Regulations for 
the Proceedings in such Courts, and for the Admin- 
istration of Justice, and for the raising and 
Expenditure of the Public Revenue, as may be 
deemed advisable for the Peace, Order, and good 
Government of Her Majesty’s Subjects and others 
within the said Settlements, or within any Territory 
which may at any Time be Part of or dependent 
upon the same, any Law, Statute, or Usage to the 
contrary in anywise notwithstanding. 


3. It shall be lawful for Her Majesty, from 
Time to Time, by any Letters Patent under the 
Great Seal of the United Kingdom, or by any 
Instructions under Her Majesty’s Signet and Sign 
Manual accompanying and referred to in any such 
Letters Patent, to delegate to any Three or more 
Persons within the said Settlements, or within any 
Part or Dependency thereof, the Powers and Autho- 
rities so vested in Her Majesty in Council as 
aforesaid, either in whole or in part, and upon, 
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under, and subject to all such Conditions, Provisoes, 
and Limitations as by any such Letters Patent or 
Instructions as aforesaid Her Majesty shall see fit 
to prescribe, and, subject as aforesaid, to empower 
such Three or more Persons to exercise in respect 
to the Island of Labuan and its Dependencies all or 
any of the Powers and Authorities hereinbefore 
vested in Her Majesty in respect to the said Settle- 
ments: Provided always, that, notwithstanding 
any such Delegation or Grant of Authority as afore- 
said, it shall still be competent to Her Majesty in 
Council in manner aforesaid to exercise all the 
Powers and Authorities, either by virtue of this Act 
or otherwise, vested in Her Majesty in Council. 


4. Until otherwise provided by Her Majesty in 
Council, or by such Three or more Persons as afore- 
said, all Laws or Regulations (except the aforesaid 
Act of Parliament) which, when this Act shall come 
into operation, shall be in force in the said Settle- 
ments and their Dependencies, and all Proceedings 
of any Court of Justice had or to be had therein, 
shall be and continue to be of the same Force and 
Effect, and all Judicial and othet Officers who, when 
this Act shall come into operation, shall be lawfully 
exercising their Offices in the said Settlements and 
their Dependencies, shall continue to have and 
exercise the same Functions and Authorities therein, 
as if this Act had not been passed. 
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THE COURTS (COLONIAL) JURISDICTION 
ACT, 1874. 


37 & 38 Vic. c. 27. 


An Act to regulate the Sentences imposed by Colontal 
Courts where jurisdiction to try ts conferred by 
Impertal Acts. 

[30th June 1874.] 


Whereas by certain Acts of Parliament jurisdic- 
tion is conferred on courts in Her Majesty’s colonies 
to try persons charged with certain crimes or 
offences, and doubts have arisen as to the proper 
sentences to be imposed upon, conviction of such 
persons ; and it is expedient to remove such doubts: 


Be it enacted by the Queen’s most Excellent 
Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the 
authority of the same, as follows: 


1. This Act may be cited for all purposes as The 
Courts (Colonial) Jurisdiction Act, 1874. 


2. For the purposes of this Act,— 


The term “colony” shall not include any places 
within the United Kingdom, the Isle of Man, 
or the Channel Islands, but shall include such 
territories as may for the time being be vested 
in Her Majesty by virtue of an Act of Parlia- 
ment for the Government of India, and any 
plantation, territory, or settlement situate 
elsewhere within Her Majesty’s dominions, and 
subject to the same local government ;.and for 
the purposes of this Act, all plantations, 
territories, and settlements under a central 
legislature shall be deemed to be one colony 
under the same local government. 
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3. When, by virtue of any Act of Parliament 
now or hereafter to be passed, a person is tried ina 
court of any colony for any crime or offence 
committed upon the high seas or elsewhere out of 
the territorial limits of such colony and of the local 
jurisdiction of such court, or if committed within 
such local jurisdiction made punishable by that Act, 
such person shall, upon conviction, be liable to such 
punishment as might have been inflicted upon him if 
the crime or offence had been committed within the 
limits of such colony and of the local jurisdiction of 
the court, and to no cther, anything in any Act to 
the contrary notwithstanding: Provided always, that 
if the crime or offence is a crime or offence not 
punishable by the law of the colony in which the 
trial takes place, the person shall, on conviction, be 
liable to such punishment (other than capital punish- 
ment) as shall seem to the court most nearly to 
correspond to the punishment to which such person 
would have been liable in case such crime or offence 
had been tried in England. 
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THE STRAITS SETTLEMENTS OFFENCES 
ACT, 1874. 


37 & 38 Vic. c. 38. 


An Act to extend the Jurisdiction of Courts of the Colony 
of the Straits Settlements to certain Crimes and 
Offences commutted out of the Colony. 


[30th July, 1874.) 


Whereas crimes and offences have been and are 
committed against the persons and property of the 
inhabitants and others in territories in the neighbour- 
hood of the colony of the Straits Settlements by 
subjects of Her Majesty, and by others resident in 
the said colony at the time or within a short time 
before the commission of such crimes and offences, 
and it is expedient to provide for the trial and 
punishment of such persons, when found in the said 
colony, for such crimes and offences: 


Be it enacted by the Queen’s most Excellent 
Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the 
authority of the same, as follows: 


I. Crimes and offences committed out of the 
said colony of the Straits Settlements at any place in 


the Malayan Peninsula extending southward from 


the ninth degree of north latitude, or in any island 
lying within twenty miles from the coast thereof, by 
any of Her Majesty’s subjects, or by any person being 
a subject of any of the native states in the said penin- 
sula south of the said ninth degree of north 
latitude, but who is at the time of his committing 
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such crime or offence resident in the said colony, or 
who has been so resident within six months before the 
commission of such crime or offence, shall be cogniz- 
able in the courts of the said colony exercising 
criminal jurisdiction, and shall be inquired of, tried, 
prosecuted, and, upon conviction, punished in such 
and the same manner as if the crime or offence had 
been committed within the said colony. 


z. Any person known or suspected to have com- 
mitted a crime or offence within the first section of 
this Act may be apprehended in the said colony, 
and kept in custody therein in like manner as if the 
said crime or offence had been committed within the 
colony. 


14 
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THE TERRITORIAL WATERS 
JURISDICTION ACT, 1878. 


41 & 42 Vic. c. 73. 


An Act to regulate the Law relating to the Trtal of 
Offences committed on the Sea within a certain dts- 
tance of the Coasts of Her Mayesty’s Dominions. 


[76th August 1878. ] 


Whereas the rightful jurisdiction of Her Majesty, 
her heirs and successors, extends and has always ex- 
tended over the open seas adjacent to the coasts of 
the United Kingdom and of all other parts of Her 
Majesty’s dominions to such a distance as is 
necessary for the defence and security of such 
dominions: 


And whereas it is expedient that all offences 
committed on the open sea within a certain distance 
of the coasts of the United Kingdom and of all 
other parts of Her Majesty’s dominions, by whom- 
soever committed, should be dealt with according to 
law: 


Be it therefore enacted by the Queen’s most 
Excellent Majesty, by and with the advice and con- 
sent of the Lords Spiritual and Temporal, and 
Commons, in this present Parliament assembled, 
and by the authority of the same, as follows: 


Short title. 1. This Act may be cited as the Territorial 
Waters Jurisdiction Act, 1878. 
Amendment of 2. An offence committed by a person, whether 


the law as to 


the jurisdiction he is or is not a subject of Her Majesty, on the open 
of the Admiral. seq within the territorial waters of Her Majesty’s 
dominions, is an offence within the jurisdiction of 


Google 


APPENDIX II. 195 


the Admiral, although it may have been committed 
on board or by means of a foreign ship, and the 
person who committed such offence may be arrested, 
tried and punished accordingly. 


3. Proceedings for the trial and punishment of 
a person who is not a subject of Her Majesty, and 
who is charged with any such offence as is declared 
by this Act to be within the jurisdiction of the 
Admiral, shall not be instituted in any court of the 
United Kingdom, except with the consent of one of 
Her Majesty’s Principal Secretaries of State, and on 
his certificate that the institution of such proceed- 
ings is in his opinion expedient, and shall not be 
instituted in any of the dominions of Her Majesty 
out of the United Kingdom, except with the leave 
of the Governor of the part of the dominions in 
which such proceedings are proposed to be insti- 
tuted, and on his certificate that it is expedient that 
such proceedings should be instituted. 


4. On the trial of any person who is not a sub- 
ject of Her Majesty for an offence declared by this 
Act to be within the jurisdiction of the Admiral, it 
shall not be necessary to aver in any indictment or 
information on such trial that such consent or certi- 
ficate of the Secretary of State or Governor as is 
required by this Act has been given, and the fact of 
the same having been given shall be presumed 
unless disputed by the defendant at the trial; and 
the production of a document purporting tc be 
signed by one of Her Majesty’s Principal Secretaries 
of State as respects the United Kingdom, and by 
the Governor as respects any other part of Her 
Majesty’s dominions, and containing such consent 
and certificate, shall be sufficient evidence for all 
the purposes of this Act of the consent and certi- 
ficate required by this Act. 
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Proceedings before a justice of the peace or other 
magistrate previous to the committal of an offender 
for trial or to the determination of the justice or 
magistrate that the offender is to be put upon his 
trial shall not be deemed proceedings for the trial of 
the offence committed by such offender for the pur- 
poses of the said consent and certificate under this 
Act. 


5. Nothing in this Act contained shall be con- 
strued to be in derogation of any rightful jurisdic- 
tion of Her Majesty, her heirs or successors, under 
the law of nations, or to affect or prejudice any 
jurisdiction conferred by Act of Parliament or now 
by law existing in relation to foreign ships or in 
relation to persons on board such ships. 


6. This Act shall not prejudice or affect the 
trial in manner heretofore in use of any act of piracy 
as defined by the law of nations, or affect or pre- 
judice any law relating thereto; and where any act 
of piracy as defined by the law of nations is also any 
such offence as is declared by this Act to be within 
the jurisdiction of the Admiral, such offence may be 
tried in pursuance of this Act, or in pursuance of 
any other Act of Parliament, law, or custom relating 
thereto. 


7. In this Act, unless there is something incon- 
sistent in the context, the following expressions 
shall respectively have the meanings hereinafter 
assigned to them; that is to say, 


“The jurisdiction of the Admiral,” as used in 
this Act, includes the jurisdiction of the 
Admiralty of England and Ireland, or either of 
such jurisdictions as used in any Act of 
Parliament; and for the purpose of arresting 
any person charged with an offence declared 
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by this Act to be within the jurisdiction of the 
Admiral, the territorial waters adjacent to the 
United Kingdom, or any other part of Her 
Majesty’s dominions, shall be deemed to be 
within the jurisdiction of any judge, magis- 
trate, or officer having power within such 
United Kingdom, or other part of Her 
Majesty’s dominions, to issue warrants for 
arresting or to arrest persons charged with 
offences committed within the jurisdiction of 
such judge, magistrate, or officer: 


“United Kingdom” includes the Isle of Man, «United King- 
the Channel Islands, and other adjacent °°” 
islands: 

‘The territorial waters of Her Majesty’s domin- “Territorial 
ions,” in reference to the sea, means such Matesty's do- 
part of the sea adjacent to the coast of the ™™°"*" 
United Kingdom, or the coast of some other 
part of Her Majesty’s dominions, as is deemed 
by international law to be within the territorial 
sovereignty of Her Majesty; and for the pur- 
pose of any offence declared by this Act to be 
within the jurisdiction of the Admiral, any 
part of the open sea within one marine league 
of the coast measured from low-water mark 
shall be deemed to be open sea within the 
territorial waters of Her Majesty’s dominions: 


‘‘ Governor,” as respects India, means the Gover- ‘ Governor:,, 
nor General or the Governor of any presi- 
dency ; and where a British possession consists 
of several constituent colonies, means the 
Governor General of the whole possession 
or the Governor of any of the constituent 
colonies; and as respects any other British 
possession, means the officer for the time 
being administering the government of such 
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possession ; also any person acting for or in the 
capacity of Governor shall be included under 
the term ‘‘ Governor.” 


* Offence :" ‘Offence’ as used in this Act means an act, 
neglect, or default of such a description as 
would, if committed within the body of a 
county in England, be punishable on indict- 
ment according to the law of England for the 
time being in force: 


“Ship :” “Ship” includes every description of ship, boat, 
or other floating craft: 

« Foreign ‘*Foreign ship” means any ship which is not a 

=e British ship. 
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THE COLONIAL COURTS Ol’ ADMIRALTY 
ACT, 1890. 


53 & 54 Vic. c. 27. 


An Act to amend the Law respecting the exercise of 
Admiralty Jurisdiction in Her Majesty's Doniun- 
tons and elsewhere out of the United Kingdom. 


[25th July, 1890.} 


Be it enacted by the Queen’s most Excellent 
Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the 
authority of the same, as follows: 


I. This Act may be cited as the Colonial Courts 
of Admiralty Act, 1890. 


2. (1) Every Court of law in a British posses- 
sion, which is for the time being declared in 
pursuance of this Act to be a court of Admiralty, 
or which, if no such declaration is in force in the 
possession, has therein original unlimited civil 
jurisdiction, shall be a court of Admiralty, with the 
jurisdiction in this Act mentioned, and may for the 
purpose of that jurisdiction exercise all the powers 
which it possesses for the purpose of its other civil 
jurisdiction, and such court in reference to the 
jurisdiction conferred by this Act is in this Act 
referred to as a Colonial Court of Admiralty. 
Where in a ‘British possession the Governor is the 
sole judicial authority, the expression ‘‘court of law” 
for the purposes of this section includes such 
Governor. 


(2) The jurisdiction of a Colonial Court of 
Admiralty shall, subject to the provisions of this 
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Act, be over the like places, persons, matters, and 
things, as the Admiralty jurisdiction of the High 
Court in England, whether existing by virtue of any 
statute or otherwise, and the Colonial Court of 
Admiralty may exércise such jurisdiction in like 
manner and to as full an extent as the High Court 


- in England, and shall have the same regard as 


that Court to international law and the comity of 
nations. 


(3) Subject to the provisions of this Act any 
enactment referring to a Vice-Admiralty Court, 
which is contained in an Act of the Imperial Parlia- 
ment or in a Colonial law, shall apply to a Colonial 
Court of Admiralty, and be read as if the expression 
“Colonial Court of Admiralty” were therein sub- 
stituted for “‘ Vice-Admiralty Court” or for other 
expressions respectively referring to such Vice- 
Admiralty Courts or the judge thereof, and the 
Colonial Court of Admiralty shall have jurisdiction 
accordingly. 


Provided as follows: 


_ (a) Any enactment in an Act of the Imperial 
Parliament referring to the Admiralty jurisdic- 
tion of the High Court in England, when applied 
toa Colonial Court of Admiralty in a British 
possession, shall be read as if the name of that 
possession were therein substituted for England 
and Wales; and 


(6) A Colonial Court of Admiralty shall have 
under the Naval Prize Act, 1864, and under the 
Slave Trade Act, 1873, and any enactment relat- 
ing to prize or the slave trade, the jurisdiction 
thereby conferred on a Vice-Admiralty Court 
and not the jurisdiction thereby conferred ex- 
clusively on the High Court of Admiralty or the 
High Court of Justice; buf, unless for the time 
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being duly authorised, shall not by virtue of this 
Act exercise any jurisdiction under the Naval 
Prize Act, 1864, or otherwise in relation to prize; 
and 


(c) A Colonial Court of Admiralty shall not 
have jurisdiction under this Act to try or punish 
a person for an offence which according to the 
law of England is punishable on indictment; 
and 


(4) A Colonial Court of Admiralty shall not 
have any greater jurisdiction in relation to the 
laws and regulations relating to Her Majesty’s 
Navy at sea, or under any Act providing for the 
discipline of Her Mayjesty’s Navy, than may be 
from time to time conferred on such court by 
Order in Council. 


(4) Where a Court in a British possession exer- 
cises in respect of matters arising outside the body 
of a county or other like part of a British possess- 
lon any jurisdiction exerciseable under this Act, 
that jurisdiction shall be deemed to be exercised 
under this Act and not otherwise. 


3. The legislature of a British possession may 
by any Colonial law 


(a) declare any court of unlimited civil juris- 
diction, whether original or appellate, in that 
possession to be a Colonia] Court of Admiralty, 
and provide for the exercise by such court of its 
jurisdiction under this Act, and limit territori- 
ally, or otherwise, the extent of such jurisdic- 
tion; and 

(6) confer upon any inferior or subordinate 
court in that possession such partial or limited 
Admiralty jurisdiction under such regulations 
and with such appeal (if any) as may seem fit: 
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Provided that any such Colonial law shall not 
confer any jurisdiction which is not by this Act 
conferred upon a Colonial Court of Admiralty. 


4. Every Colonial law which is made in pursu- 
ance of this Act, or effects the jurisdiction of or 
practice or procedure in any court of such posses- 
sion in respect of the jurisdiction conferred by this 
Act, or alters any such Colonial law as above in this 
section mentioned, which has been previously 
passed, shall, unless previously approved by Her 
Majesty through a Secretary of State, either be 
reserved for the signification of Her Majesty’s 
pleasure thereon, or contain a suspending clause 
providing that such law shall not come into opera- 
tion until Her Majesty’s pleasure thereon has been 
publicly signified in the British possession in which 
it has been passed. 


5. Subject to rules of court under this Act, 
judgments of a court in a British possession given 
or made in the exercise of the jurisdiction conferred 
on it by this Act, shall be subject to the like local 
appeal, if any, as judgments of the court in the 
exercise of its ordinary civil jurisdiction, and the 
court having cognizance of such appeal shall for the 
purpose thereof possess all the jurisdiction by this 
Act conferred upon a Colonial Court of Admiralty. 


6.—(1) The appeal from a judgment of any 
court ina British possession in the’ exercise of the 
jurisdiction conferred by this Act, either where there 
is as of right no local appeal or after a decision on 
local appeal, lies to Her Majesty the Queen in 
Council. 


(2) Save as may be otherwise specially allowed 
in a particular case by Her Majesty the Queen in 
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Council, an appeal under this section shall not be 
allowed— 


(a) from any judgment not having the effect 
of a definitive judgment unless the court appealed 
from has given leave for such appeal, nor 


(b) from any judgment unless the petition of 
appeal has been lodged within the time prescribed 
by rules, or if no time is prescribed within six 
months from the date of the judgment appealed 
against, or if leave to appeal has been given then 
from the date of such leave. 


(3) For the purpose of appeals under this Act, 
Her Majesty the Queen in Council and the Judicial 
Committee of the Privy Council shall, subject to 
rules under this section, have all such powers for 
making and enforcing judgments, whether interlocu- 
tory or final, for punishing contempts, for requiring 
the payment of money into court, or for any other 
purpose, as may be necessary, or aS were possessed 
by the High Court of Delegates before the passing 
of the Act transferring the powers of such court to 
Her Majesty in Council, or as are for the time being 
possessed by the High Court in England or by the 
court appealed from in relation to the like matters 


as those forming the subject of appeals under this 
Act. 


(4) All Orders of the Queen in Council or the 
Judicial Committee of the Privy Council for the 
purposes aforesaid or otherwise in relation to appeals 
under this Act shall have full effect throughout Her 
Majesty’s dominions, and in all places where Her 
Majesty has jurisdiction. 


(5) This section shall be in addition to and not 
in derogation of the authcrity of Her Majesty in 
Council or the Judicial Committee of the Privy 
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Council arising otherwise than under this Act, and 
all enactments relating to appeals to Her Majesty in 
Council or to the powers of Her Majesty in Council 
or the Judicial Committee of the Privy Council in 
relation to those appeals, whether for making rules 
and orders or otherwise, shall extend, save as other- 
wise directed by Her Majesty in Council, to appeals 
to Her Majesty in Council under this Act. 


7.—(1) Rules of court for regulating the pro- 
cedure and practice (including fees and costs) ina 
court ina British possession in the exercise of the 
jurisdiction conferred by this Act, whether original 
or appellate, may be made by the same authority 
and in the same manner as rules touching the 
practice, procedure, fees, and costs in the said court 
in the exercise of its ordinary civil jurisdiction 
respectively are made: 


Provided that the rules under this section shall 
not, save as provided by this Act, extend to matters 
relating to the slave trade, and shall not (save as 
provided by this section) come into operation until 
they have been approved by Her Majesty in 
Council, but on coming into operation shall have 
full effect as if enacted in this Act, and any enact- 
ment inconsistent therewith shall, so far as it is so 
inconsistent, be repealed. 


(2) It shall be lawful for Her Majesty in 
Council, in approving rules made under this section, 
to declare that the rules so made with respect to 
any matters which appear to Her Majesty to be 
matters of detail or of local concern may be revoked, 
varied, or added to without the approval required 
by this section. 


(3) Such rules may provide for the exercise of any 
jurisdiction conferred by this Act by the full court, 
or by any judge or judges thereof, and subject to 
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any rules, where the ordinary civil jurisdiction of 
the court can in any case be exercised by a single 
judge, any jurisdiction conferred by this Act may in 
the like case be exercised by a single judge. 


8.—(1) Subject to the provisions of this section 
nothing in this Act shall alter the application of any 
droits of Admiralty or droits of or forfeitures to the 
Crown in a British possession; and such droits and 
forfeitures, when condemned by a court of a British 
possession in the exercise of the jurisdiction con- 


Droits of 
Admiralty and - 
of the Crown, 


ferred by this Act, shall, save as is otherwise ~ 


provided by any other Act, be notified, accounted 
for, and dealt with in such manner as the Treasury 
from time to time direct, and the officers of every 
Colonial Court of Admiralty and of every other 
court in a British possession exercising Admiralty 
jurisdiction shall obey such directions in respect of 
the said droits and forfeitures as may be from time 
to time given by the Treasury. 


(2) It shall be lawful for Her Majesty the 
Queen in Council by Order to direct that, subject 
to any conditions, exceptions, reservations, and 
regulations contained in the Order, the said droits 
and forfeitures condemned by acourt in a British 
possession shall form part of the revenues of that 
possession either for ever or for such limited term 
or subject to such revocation as may be specified in 
the Order. 


(3) If and so long as any of such droits or 
forfeitures by virtue of this or any other Act form 
part of the revenues of the said possession the same 
shall, subject to the provisions of any law for the 
time being applicable thereto, be notified, accounted 
for, and dealt with in manner directed by the 
Government of the possession, and the Treasury 
shall not have any power in relation thereto. 
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g.—(1) It shall be lawful for Her Majesty, by 
commission under the Great Seal, to empower the 
Admiralty to establish in a- British possession any 
Vice-Admiralty Court or Courts. 


(2) Upon the establishment of a Vice-Admi- 
ralty Court in a British possession, the Admiralty, 
by writing under their hands and the seal of the 
office of Admiralty, in such form as the Admiralty 
direct, may appoint a judge, registrar, marshal, and 
other officers of the court, and may cancel any such 
appointment; and in addition to any other juris- 
diction of such court, may (subject to the limits 
imposed by this Act or the said commission from 
Her Majesty) vest in such court the whole or any 
part of the jurisdiction by or by virtue of this Act 
conferred upon any courts of that British possession, 
and may vary or revoke such vesting, and while such 
vesting is in force the power of such last-mentioned 
courts to exercise the jurisdiction so vested shall be 
suspended. . 


Provided that— 


(2) nothing in this section shall authorise a 
Vice-Admiralty Court so established in India or 
in any British possession having a representative 
legislature, to exercise any jurisdiction, except 
for some purpose relating to prize, to Her 
Majesty’s Navy, to the slave trade, to the matters 
dealt with by the Foreign Enlistraent Act, 1870, 
or the Pacific Islanders Protection Acts, 1872 
and 1875, or to matters in which questions arise 
relating to treaties or conventions with foreign 
countries, or to international law; and 


(b) in the event.of a vacancy in the office of 
judge, registrar, marshal, or other officer of any 
Vice-Admiralty Court in a British possession, 
the Governor of that possession may appoint ® 
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fit person to fill the vacancy until an appointment 
to the office is made by the Admiralty. 


(3) The provisions of this Act with respect to 
appeals to Her Majesty in Council from courts in 
British possessions in the exercise of the jurisdiction 
conferred by this Act shall apply to appeals from 
Vice-Admiralty Courts, but the rules and orders 
made in relation to appeals from Vice-Admiralty 
Courts may differ from the rules made in relation. to 
appeals from the said courts in British possessions. 


(4) If Her Majesty at any time by commission 
under the Great Seal so directs, the Admiralty shall 
by writing under their hands and the seal of the 
office of Admiralty abolish a Vice-4dmiralty Court 
established in any British possession under this 
section, and upon such abolition the jurisdiction of 
any Colonial Court of Admiralty in that possession 
which was previously suspended shall be revived. 


1o. Nothing in this Act shall affect any power 
of appointing a vice-admiral in and for any British 
possession or any place therein; and whenever there 
is not a formally appointed vice-admiral ina British 
possession or any place therein, the Governor of the 
possession shall be ex-officto vice-admiral thereof. 


1r.—(1) The provisions of this Act with respect 
to Colonial Courts of Admiralty shall not apply to 
the Channel Islands. 


(2) It shall be lawful for the Queen in Council 
by Order to declare, with respect to any British 
possession which has not a representative legislature, 
that the jurisdiction conferred by this Act on 
Colonial Courts of Admiralty shall not be vested in 
any court of such possession, or shall be vested only 


to the partial or limited extent specified in the 
Order. 
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12. Itshall be lawful for Her Majesty the Queen 
in Council by Order to direct that this Act shall, 
subject to the conditions, exceptions, and qualifica- 
tions (if any) contained in the Order, apply to any 
Court established by Her Majesty for the exercise 
of jurisdiction in any place out of Her Majesty’s 
dominions which is named in the Order as if that 
Court were a Colonial Court of Admiralty, and to 
provide for carrying into effect such application. 


13.—(t) It shall be lawful for Her Majesty the 
Queen in Council by Order to make rules as to the 
practice and procedure (including fees and costs) to 
be observed in and the returns to be made from 
Colonial Courts of Admiralty and Vice-Admiralty 
Courts in the exercise of their jurisdiction in 
matters relating to the slave trade, and in and from 
East African Courts as defined by the Slave Trade 
(East African Courts) Acts, 1873 and 1879. 


(2) Except when inconsistent with such Order 
in Council, the rules of court for the time being in 
force in a Colonial Court of Admiralty or Vice- 
Admiralty Court shall, so far as applicable, extend 
to proceedings in such court in matters relating to 
the slave trade. 


(3) The provisions of this Act with respect to 
appeals to Her Majesty in Council, from courts in 
British possessions in the exercise of the jurisdiction 
conferred by this Act, shall apply, with the neces- 
sary modifications, to appeals from judgments of 
any East African court made or purporting to be 
made in exercise of the jurisdiction under the Slave 
Trade (East African Courts) Acts, 1873 and 1879. 


14. It shall be lawful for Her Majesty in 
Council from time to time to make Orders for the 
purposes authorised by this Act, and to revoke and 
vary such Orders, and every such Order while in 
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operation shall have effect as if it were part of 
this Act. 


15. In the construction of this Act, unless the !terpretation. 
context otherwise requires,— 
The expression ‘‘representative legislature” 
means, in relation to a British possession, a 
legislature comprising a legislative body of 
which at least one half are elected by inhabitants 
of the British possession. 


The expression “ unlimited civil jurisdiction ” 
means civil jurisdiction unlimited as to the value 
of the subject-matter at issue, or as to the 
amount that may be claimed or recovered. 


The expression “ judgment” includes a decree, 
order, and sentence. 


The expression ‘‘appeal’’ means any appeal, 
rehearing, or review; and the expression “local 
appeal’? means an appeal to any court inferior 
to Her Majesty in Council. 


The expression “Colonial law”? means any 
Act, ordinance, or other law having the force of 
levislative enactment in a British possession and 
made by any authority, other than the Imperial 
Parliament or Her Majesty in Council, com- 
petent to make laws for such possession. 


16.—(1) This Act shall, save as otherwise in Commencement 
this Act provided, come into force in every British 
possession on the first day of July one thousand 
eight hundred and ninety-one. 


Provided that— 


(a) This Act shall not come into force in any 
of the British possessions named in the First 
Schedule to this Act until Her Majesty so directs 
by Order in Council, and until the day named in 
that behalf in such Order; and 
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(6) If before any day above mentioned rules 
of court for the Colonial Court of Admiralty in 
any British possession have been approved by 
Her Majesty in Council, this Act may be pro- 
claimed in that possession by the Governor 
thereof, and on such proclamation shall come 
into force on the day named in the proclamation. 


(2) The day upon which this Act comes into 
force in any British possession shall, as regards that 
British possession, be deemed to be the commence- 
ment of this Act. 


(3) If, on the commencement of this Act in any 
British possession, rules of court have not been 
approved by Her Majesty in pursuance of this Act, 
the rules in force at such commencement under the 
Vice-Admiralty Courts Act, 1863, and in India the 
rules in force at such commencement regulating the 
respective Vice-Admiralty Courts or Courts of 
Admiralty in India, including any rules made with 
reference to proceedings instituted on behalf of Her 
Majesty’s ships, shall, so far as applicable, have 
effect in the Colonial Court or Courts of Admiralty 
of such possession, and in any Vice-Admiralty Court 
established under this Act in that possession, as 
rules of court under this Act, and may be revoked 
and varied accordingly; and all fees payable under 
such rules may be taken in such manner as the 
Colonial Court may direct, so however that the 
amount of each such fee shall so nearly as practicable 
be paid to the same officer or person who but for the 
passing of this Act would have been entitled to 
receive the same in respect of like business. So far 
as any such rules are inapplicable or do not extend, 
the rules of court for the exercise by a court of its 
ordinary civil jurisdiction shall have effect as rules 
for the exercise by the same court of the jurisdiction 
conferred by this Act. 
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(4) At any time after the passing of this Act 
any Colonial law may be passed, and any Vice- 
Admiralty Court may be established and jurisdiction 
vested in such Court, but any such law, establish- 
ment, or vesting shall not come into effect until the 
commencement of this Act. 


17. Onthe commencement of this Act in any 
British possession, but subject to the provisions of 
this Act, every Vice-Admiralty Court in that posses- 
sion shall be abolished ; subject as follows,— 


(1) All judgments of such Vice-Admiralty 
Court shall be executed and may be appealed 
from in like manner as if this Act had not passed, 
and all appeals from any Vice-Admiralty Court 
pending at the commencement of this Act shall 
be heard and determined, and the judgment 
thereon executed as nearly as may be in like 
manner as if this Act had not passed : 


(2) All proceedings pending in the Vice- 
Admiralty Court in any British possession at the 
commencement of this Act shall, notwithstand- 
ing the repeal of any enactment by this Act, be 
continued in a Colonial Court of Admiralty of 
the possession in manner directed by rules of 
court, and, so far as no such rule extends, in 
like manner, as nearly as may be, as if they had 
been originally begun in such court: 


(3) Where any person holding an office, 
whether that of judge, registrar, or marshal, or 
any other office, in any such Vice-Admiralty 
Court in a British possession, suffers any 
pecuniary loss in consequence of the abolition of 
such court, the Government of the British 
possession, on complaint of such person, shall 
provide that such person shall receive reasonable 
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compensation (by way of an increase of salary 
or a capital sum, or otherwise) :n respect of his 
loss, subject nevertheless to the performance, if 
required by the said Government, of the like 
duties as before such abolition: 


(4) All books, papers, documents, office 
furniture, and other things at the commence- 
ment of this Act belonging, or appertaining to 
any Vice-Admiralty Court, shall be delivered 
over to the proper officer of the Colonial Court 
of Admiralty or be otherwise dealt with in such 
manner as, subject to any directions from Her 
Majesty, the Governor may direct: 


(5) Where, at the commencement of this Act 
in a British possession, any person holds a com- 
mission to act as advocate in any Vice-Admiralty 
Court abolished by this Act, either for Her 
Majesty or for the Admiralty, such commission 
shall be of the same avail in every court of the 
same British possession exercising jurisdiction 
under this Act, as if such court were the court 
mentioned or referred to in such commission. 


18. The Acts specified in the Second Schedule 
to this Act shall, to the extent mentioned in the 
third column of that schedule, be repealed as 
respects any British possession as from the com- 
mencement of this Act in that possession, and as 
respects any courts out of Her Majestyv’s dominions 
as from the date of any Order applying this Act: 


Provided that— 


(2) Any appeal against a judgment made 
before the commencement of this Act may be 
brought and any such appeal and anv proceedings 
or appeals pending at the commencement of this 
Act may be carried on and completed and 
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carried into effect as if such repeal had not been 
enacted; and 


(6) All enactments and rules at the passing 
of this Act in force touching the practice, pro- 
cedure, fees, costs, and returns in matters relat- 
ing to the slave trade in Vice-Admiralty courts 
and in East African courts shall have effect as 
rules made in pursuance of this Act, and shall 
apply to Colonial Courts of Admiralty, and may 
be altered and revoked accordingly. 


+ 


+ The Schedules to the Act are omitted here. 
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I. LETTERS PATENYr CONSTITUTING 
THE OFFICE OF GOVERNOR : 


2. INSTRUCTIONS TO THE GOVERNOR - 


3. STANDING ORDERS OF THE LEGIS- 
LATIVE COUNCIL - ‘ 


Distizes by GGOOle CORN 


PAGES. 


215-224 


225-242 


243-252 


LETTERS PATENT PASSED UNDER THE 
GREAT SEAL OF THE UNITED KING- 
DOM, CONSTITUTING THE OFFICE OF 
GOVERNOR AND COMMANDER.-IN- 
CHIEF OF THE STRAITS SETTLE- 
MENTS AND THEIR DEPENDENCIES. 


[17th February, 1g11.] 


GEORGE THE Firru, by the Grace of God of 
the United Kingdom of Great Britain and Ireland 
and of the British Dominions beyond the Seas King, 
Defender of the Faith, Emperor of India: To all 
to whom these presents shall come, Greeting. 


WHEREAS, by virtue of an Order of Her late 
Majesty Queen VicToRIA in Council, bearing date 
the Twenty-eighth day of December 1866, and of 
the Act passed in the Session of Parliament held in 
the Twenty-ninth and Thirtieth years of Her Reign, 
intituled ‘‘An Act to provide for the Government 
“of the Straits Settlements,” Our Islands and 
Territories known as the ‘Straits Settlements ” do 
now form part of Our Colonial Possessions: 


And whereas, by certain Letters Patent under 
the Great Seal of Our United Kingdom of Great 
Britain and Ireland, bearing date at Westminster 
the Thirtieth day of December 1891, Her said late 
Majesty did constitute the office of Governor and 
Commander-in-Chief of Our said Settlements and 
their Dependencies and did provide for the Govern- 
ment thereof: 
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And whereas by a Proclamation bearing date the 
Twenty-third day of May rgoo, issued by the 
Governor of Our Straits Settlements by virtue of 
Letters Patent under the Great Seal of Our United 
Kingdom of Great Britain and Ireland, bearing date 
at Westminster the Eighth day of January 1889, 
Christmas Island was annexed to and became part 
of Our said. Settlements from the Tenth day of 
June Igoo: 


And whereas bya Proclamation bearing date the 
Third day of July 1903, issued by the Governor of 
Our Straits Settlements, by virtue of an Order of 
His late Majesty King Epwarp the Seventh in 
Council bearing date the Twentieth day of May 
1903, the boundaries of Our said Settlements were 
from and after the Fifteenth day of July 1903 
extended so as to include the Cocos Islands: 


And whereas by a Proclamation bearing date the 
Twenty-ninth day of November 1906, issued by the 
Governor of Our Straits Settlements, by virtue of 
Letters Patent under the Great Seal of Our United 
Kingdom:of Great Britain and Ireland, bearing date 
at Westminster the Thirtieth day of October 1906, 
the boundaries of Our said Settlements were from 
and after the First day of January 1907 extended so 
as to include the then Colony of Labuan: 


And whereas We are minded to make further 
provision for the Government of Our Straits Settle- 
ments and their Dependencies, and with that object 
and in exercise of the powers by the said Act or 
otherwise in Us vested have seen fit to issue these 
Our Letters Patent: 


Now know ye that We do by these presents 
revoke the said Letters Patent of the Thirtieth day 
of December 1891, but without prejudice to any- 
thing lawfully done thereunder ; and We do by these 
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Our Letters Patent declare Our Will and pleasure 
as follows :— 


I. There shall be a Governor and Commander- 
in-Chief (herein-after called the Governor) in and 
over Our Straits Settlements as herein described, 
and appointments to the said office shall be made 
by Commission under Our Sign Manual and Signet. 


II. Our Straits Settlements (herein-after called 
Our Settlements) shall comprise :— 


The Island of Singapore, the Town and Province 
of Malacca, the Territory and Islands of the Dind- 
ings, the Island of Penang, Province Wellesley, 
Christmas Island, the Cocos Islands, the Island of 
Labuan, and their Dependencies, and any Terri- 
tories belonging to Us which may at any time have 
been added or may hereafter be added to or become 
dependent upon the said Settlements. 


IjI. The Governor shall do and execute in due 
manner all things that shall belong to his said 
office. according to the tencur of these Our Letters 
Patent and of such Commission as may be issued to 
him under the Royal Sign Manual and Signet, and 
according to such Instructions as may from time to 
time be given to him under Our Sign Manual and 
Signet, or by Our Order in Our Privy Council, or by 
Us through one of Our Principal Secretaries of 
State, and according to such laws as are now or 
shall hereafter be in force in Our Settlements. 


IV. Every person appointed to fill the office of 
Governor shall, with all due solemnity, before enter- 
ing on any of the duties of his office, cause the 
Commission appointing him to be Governor to be 
read and published, in the presence of the Chief 
Justice or some other Judge of the Supreme Court 
and of such Members of the Executive Council of 
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Our Settlements as can conveniently attend, which 
being done, he shall then and there take before them 
the Oath of Allegiance in the form provided by an 
Act passed in the Session holden in the Thirty-first 
and Thirty-second years of the Reign of Her late 
Majesty Queen VicTorRi4, intituled “An Act to 
amend the Law relating to ‘‘ Promissory Oaths;”’ 
and likewise the usual Oath for the due execution of 
the office of Governor and for the due and impartial 
administration of justice; which Oaths the said 
Chief Justice or Judge, or, if they be unavoidably 
absent, the Senior Member of the Executive Coun- 
cil then present, is hereby required to administer. 


V. The Governor shall keep and use the Public 
Seal of Our Settlements, for sealing all things 
whatsoever that shall pass the said Seal. 


VI. There shall be an Executive Council for 
Our Settlements, and the said Council shall consist 
of such persons as We shall direct by Instructions 
under Our Sign Manual and Signet, and all such 
persons shall hold their places in the said Council 
during Our pleasure. 


VII. There shall be a Legislative Council of 
Our Settlements, and the said Council shall consist 
of the Governor and such persons, not being less 
than three at any time, as We shall direct by any 
Instructions under Our Sign Manual and Signet, 
and all such persons shall hold their places in the 
said Council during Our pleasure. 


VIII. We do hereby delegate to the persons 
who shall from time to time compose the said 
Legislative Council full power and authority to 
establish all such laws, institutions, and ordinances, 
and to constitute such Courts and Officers, and to 
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make such provisions and regulations for the pro- 
ceedings in such Courts, and for the administration 
of justice, and for the raising and expenditure of the 
Public Revenue, as may be deemed advisable for the 
peace, order, and good government of Our subjects 
and others within Our Settlements or within any 
territory which may at any time be part of or 
dependent upon the same: subject nevertheless to 
all such conditions, provisoes, and limitations as We 
shall see fit to prescribe from time to time by these 
or any other Our Letters Patent or by any 
Instructions under Our Sign Manual and Signet. 


IX. We do hereby reserve to Ourselves, Our 
heirs and successors, full power and authority, and 
Our and their undoubted right to disallow any such 
Ordinances, and to signify such disallowance through 
one of Our Principal Secretaries of State. Every 
such disallowance shall take effect from the time 
when the same shall be published by the Governor 
in Our Settlements. 


X. When a Bill passed by the Legislative 
Council is presented to the Governor for his assent, 
he shall, according to his discretion, but subject to 
any instruction addressed to him under Our Sign 
Manual and Signet or through one of Our Principal 
Secretaries of State, declare that he assents thereto, 
or refuses his assent to the same, or that he reserves 
the same for the signification of Our pleasure. 


No Bill assented to by the Governor shall take 
effect unless he shall have signed the same in token 
of such assent nor until the same shall have been 
published in Our Settlements by his authority. 


XI. A Bill reserved for the signification of Our 
pleasure shall take effect so soon as We shall have 
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given Our assent to the same by Order in Council, 
or through one of Our Principal Secretaries of State, 
and the Governor shall have published such Bill in 
Our Settlements and shall have signified Our assent 
thereto by message to the Legislative Council or by 
Proclamation: Provided that no such message or 
Proclamation shall be issued after two years frcm 
the day on which the Bill was presented to the 
Governor for his assent. 


XII. In the transaction of business and passing 
of Ordinances the Governor and Legislative Council 
shall conform to any Instructions that We may 
from time to time issue under Our Sign Manual and 
Signet. 


XIII. name and on Our 
under the Public 
Seal, grants and dispositions of any lands within 
Our Settlements which may be lawfully granted or 
disposed of by Us; Provided that every such grant 
or disposition be made in conformity either with 
some law in force in Our Settlements, or with some 
Instructions addressed to the Governor under Our 
Sign Manual and Signet, or through one of Our 
Principal Secretaries of State, or with some regula- 
tion in force in Our Settlements. 


The Governor, in Our 


XIV. The Governor may, in Our name and on 
Our behalf, constitute and appoint all such Judges, 


Commissioners, Justices of the Peace, and other 


necessary Officers as may be lawfully constituted or 
appointed by Us, all of whom, unless otherwise 
provided by law, shall hold their offices during Our 
pleasure. 


XV. The Governor may upon sufficient cause 
to him appearing dismiss any public Officer not 
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appointed by virtue of a Warrant from Us whose 
pensionable emoluments do not exceed one thousand 
dollars or one hundred pounds sterling a year, 
according as the said emoluments are fixed with 
reference to dollars or to pounds sterling as the case 
may be, provided that in every such case the gronnds 
of intended dismissal are definitely stated in writing, 
and communicated to the officer in order that he 
may have full opportunity of exculpating himself, 
and the matter is investigated by the Governor with 
the aid of the head for the time being of the depart- 
ment in which the officer is serving. 


The Governor may, upon sufficient cause to him 
appearing, also suspend from the exercise of his 
office any person holding any office within Our 
Settlements, whether appointed by virtue of any 
Commission or Warrant from Usor in Our name or 
by any other mode ofappointment. Such suspension 
shall continue and have effect only until Our pleasure 
therein shall be signified to the Governor. If the 
suspension is confirmed by one of Our Principal 
Secretaries of State, the Governor shall forthwith 
cause the officer to be so informed, and thereupon 
his office shall become vacant. In proceeding to 
any such suspension, the Governor is strictly to 
observe the directions in that behalf given to him by 
Our Instructions as aforesaid. ; 


XVI. When any crime or offence has been 
committed within Our Settlements, or for which the 
offender may be tried therein, the Governor may, as 
he shall see occasion, in Our name and on Qur 
behalf, grant a pardon to any accomplice in such 
crime or offence who shall give such information and 
evidence as shall lead to the conviction of the 
principal offender, or of any one of such offenders if 
more than one; and further, may grant to any 
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offender convicted of any crime or offence in any 
Court or before any Judge, Justice, or Magistrate 
within Our Settlements, a pardon either free or 
subject to lawful conditions, or any remission of the 
sentence passed on such offender, or any respite of 
the execution of such sentence, for such period as 
the Governor thinks fit, and may remit any fines, 
penalties, or forfeitures which may become due and 
payable unto Us. Provided always that the Gover- 
nor shall in no case, except where the offence has 
been of a political nature unaccompanied by any 
other grave crime, make it a condition of any pardon 
or remission of sentence that the offender shall be 
banished from or shall absent himself or be removed 
from Our Settlements. 


XVII. Whenever the office of Governor is 
vacant, or if the Governor become incapable or be 
absent from Our Settlements, or is from any cause 
prevented from acting in the duties of his office, 
then such person or persons as may be appointed 
under the Royal Sign Manual and Signet, and in 
case there shall be no person or persons within Our 
Settlements so appointed, then the Senior Civil 
Member of the Executive Council then resident in 
Singapore, and capable of discharging the duties of 
administration, shall, during Our pleasure, administer 
the Government of Our Settlements, first taking the 
Oaths herein-before directed to be taken by the 
Governor and in the manner herein prescribed, 
which being done, We do hereby authorize, em- 
power, and command any such Administrator to do 
and execute, during Our pleasure, all things that 
belong to the office of Governor and Commander-in- 
Chief, according to the tenour of these Our Letters 
Patent, and according to Our Instructions as afore- 
said, and the laws of Our Settlements. 
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XVIII. In the event of the Governor having 
occasion at any time to visit any territories adjacent 
to or in the neighbourhood of Our Settlements, in 
pursuance of any Instructions from Us or through 
one of Our Principal Secretaries of State, or of his 
having occasion to be temporarily absent for a short 
period from the seat of Government, he may, in 
every such case, by an Instrument under the Public 
Seal of Our Settlements, constitute and appoint any 
person or persons to be his Deputy or Deputies 
within any part or parts of Our Settlements during 
such temporary absence and in that capacity to 
exercise, perform, and execute for and on behalf of 
the Governor during such absence, but no longer, 
all such powers and authorities vested in the 
Governor, as shall in and by such Instrument be 
specified and limited, but no others. Every such 
Deputy shall conform to and observe all such 
instructions as the Governor shall from tyme to time 
address to him for his guidance. Provided, never- 
theless, that by the appointment of a Deputy as 
aforesaid, the power and authority of the Governor 
shall not be abridged, altered, or in any way affected, 
otherwise than We may at any time hereafter think 
proper to direct. 


XIX. And We do hereby require and command 
all Our Officers, Civil and Military, and all other the 
inhabitants of Our Settlements, to be obedient, 
aiding, and assisting unto the Governor and to any 
person for the time being administering the Govern- 
ment of Our Settlements. 


XX. In the construction of these Our Letters 
Patent, the term “‘ Governor” shall, unless inconsis- 
tent with the context, include every person for the 
time being administering the Government of Our 
Settlements. 
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Power reserved XXI. And We do hereby reserve to Ourselves, 
oramend pres Our heirs and successors, full power and authority 
sent Letters from time to time to revoke, alt-r, or amend these 

Our Letters Patent as to Usor them shall seem 


meet. 


Proclamation of XXIT. And We do direct and enjoin that these 

Merters Pate" Our Letters Patent shall be read and prcclaimed at 
such place or places within Our Settlements as the 
Governor shall think fit. 


In witness whereof We have caused these Our 
Letters to be made Patent. Witness Ourself at 
Westminster, the Seventeenth day of February, in 
the First year of Our Reign. 


By Warrant under the King’s Sign Manual. 
MUIR MACKENZIE. 





NOTE :—These Letters Patent were read and proclaimed in 
the Councii Chamber at Singapore on the 31st day of March, 1911. 
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INSTRUCTIONS PASSED UNDER THE 
ROYAL SIGN MANUAL AND SIGNET TO 
THE GOVERNOR AND COMMANDER-_IN.- 
CHIEF OF THE STRAITS SETTLE- 
MENTS AND THEIR DEPENDENCIES. 


[17th February, 1911]. 


GEORGE R. I. 


INSTRUCTIONS to Our Governor and Commander- 
in-Chief in and over Our Straits Settlements and 
their Dependencies, or to any other Officer for 
the time being administering the Government 
of Our said Settlements and their Dependencies. 


WHEREAS by certain Letters Patent under the 
Great Seal df Our United Kingdom of Great Britain 
and Ireland bearing even date herewith, We have 
constituted, ordered, and declared that ‘hete shaH 
be a Governor and Commander-in-Chief (therein 
and herein-after called the Governor) in and over 
Our Straits Settlements and their Dependencies 
(therein and herein-after called Our Settlements) : 


And whereas We have thereby authorized -and 
commanded the Governor to do and execute in due 
manner all things that shall belong to his said office 
according to the tenour of Our said Letters Patent, 
and of such Commission as may be issued to him 
under the Royal Sign Manual and Signet, and 
according to such Instructions as may from time 
to time be given to him under Our Sign Manual 
and Signet, or by Our Order in Our Privy Council, 
or by Us through one of Our Principal Secretaries 
of State, and according to such laws as are now or 
shall hereafter be in force in Our Settlements: 

16 
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And whereas His late Majesty King EDWARD 
the Seventh did issue, under his Sign Manual and 
Signet, certain Instructions bearing date the Thirty- 
first day of October 1906, and certain Additional 
Instructions bearing date respectively the Nineteenth 
dav of May 1908 and the Thirtieth day of November _ 
1908 : 


And whereas We are minded to substitute fresh 
Instructions for the aforesaid Instructions and Addi- 
tional Instructions: 


Now, therefore, We do by these Our Instructions 
under Our Sign Manual and Signet, revoke, as from 
the date of the publication in Our Settlements of 
Our above-recited Letters Patent the aforesaid In- 
structions and Additional Instructions, but without 
prejudice to anything lawfully done thereunder, and 
instead thereof We do hereby direct and enjoin and 
declare Our Will and Pleasure as follows :— 


I. The Governor may, whenever he thinks fit, 
require any person in the public service of Our 
Settlements to take the Oath of Allegiance, in-the 
form prescribed by the Act mentioned in the said 
recited Letters Patent, together with such other 
Oath or Oaths as may from time to time be pres- 
cribed by any laws in force in Our Settlements. 
The Governor is to administer such Oaths, or to 
cause them to be administered by some Public 
Officer of Our Settlements. 


II. The Executive Council of Our Settlements 
shall consist of the Senior Military Officer for the 
time being in command of Our regular troops within 
Our Settlements (if not below the rank of Lieutenant- 
Colonel), the persons for the time being lawfully 
discharging the functions of Colonial Secretary of 
Our Settlements, of Resident Councillor, Penang, 
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of Attorney-General, of Treasurer, and of Colonial 
Engineer of Our Settlements, and such other persons 
as immediately before the publication in Our Settle- 
ments of Our above-recited Letters Patent are 
Members of the Executive Council, or as the 
Governor, in pursuance of Instructions from Us 
through one of Our Principal Secretaries of State, 
may from time to time appoint under the Public 
Seal of Our Settlements. 


III. Whenever any Member, other than an 
ex-officio Member, of the Executive Council of Our 
Settlements shall by writing under his hand resign 
his seat in the Council, or shall die, or be declared 
by the Governor by an Instrument under the Public 
Seal of Our Settlements to be incapable of exercising 
his functions as a Member of the Council, or be 
absent from Our Settlements, or shall be acting in 
an office the holder of which is an ex-officio Member 
of the Council, or being an official Member shall be 
suspended from the exercise of his functions as a 
Member of the Council, the Governor may, by an 
Instrument under the Public Seal of Our Settle- 
ments, provisionally appoint some person to be 
temporarily a Member of the Council in the place 
of the Member so resigning, or dying, or being 
suspended, or declared incapable, or being absent, 
or sitting as an ex-officio Member. 


Such person shall forthwith cease to be a Member 
of the Council if his appointment is disallowed by 
Us, or if the Member in whose place he was 
appointed shall be released from suspension, or, as 
the case may be, shall be declared by the Governor 
capable of again discharging his functions in the 
Council, or shall return to Our Settlements, or shall 
cease to sit in the Council as an ex-officio Member. 
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IV. The Governor shall, without delay, report 
to Us, for Our confirmation or disallowance, through 
one of Our Principal Secretaries of State, every 
provisional appointment of any person as a Member 
of the said Executive Council. Every such person 
shall hold his place in the Council during Our 
pleasure, and the Governor may by an Instrument 
under the Public Seal revoke any such appointment. 


-V. The Members of the Executive Council shall 
have seniority and precedence as We may specially 
assign, and, in default thereof, first the ex-officio 
Members in the order in which their offices are 
above mentioned, then other Members according to 
the priority of their respective appointments, or, if 
appointed by the same Instrument, according to the 
order in which they are named therein. 


VI. The Governor shall forthwith communicate 
these Our Instructions to the Executive Council, 
and likewise all such others, from time to time, as 
We may direct or as he shall find convenient for 
Our service toimpart tothem. . 


VII. The Executive Council shall not proceed 
to the despatch of business unless duly summoned 
by authority of the Governor, nor unless two 
Members at the least (exclusive of himself or of the 
Member presiding) be present and assisting through- 
out the whole of the meetings at which any such 
business shall be despatched. 


It shall not be necessary to summon any Member 
of the Council who is absent from the Settlement 
where the mecting is to be held. 


VIII. The Governor may summon a meeting of 
the Executive Council in any of Our Settlements 
where he may happen to be, and such meeting shall 
be competent to transact business, notwithstanding 
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that it has not been practicable to summon more 
than two Members to attend. 


IX. The Governor shall attend and preside at 
all meetings of the Executive Council, unless 
prevented by illness or other grave cause, and in his 
absence any Member appointed by him in writing 
shall preside, or in default of such Member the senior 
Member of the Council actually present shall 
preside. 


X. Full and exact journals or minutes shall be 
kept of all the proceedings of the Executive Coun- 
cil; and at each meeting of the Council the minutes 
of the last preceding meeting shall be read over and 
confirmed or amended, as the case may require, 
before proceeding to the despatch of any other 
business. 


Whenever a meeting of the Council is held at 
some place other than the seat of Government at 
Singapore, the Council may proceed to the despatch 
of business notwithstanding that the minutes of the 
preceding meeting have not been produced and read 
thereat. The minutes of the proceedings at all such 
meetings shall be transmitted to the seat of Govern- 
ment, and kept with the other records of the 
Council. 


Twice in each year a full and exact copy of all 
minutes for the preceding half year shall be trans- 
mitted to Us through one of Our Principal Secre- 
taries of State. 


XI. In the execution of the powers and 
authorities granted to the Governor by the said 
recited Letters Patent, or by any other Letters 
Patent adding to, amending or substituted for the 
-same, he shall in all cases consult with the Executive 
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Council, excepting only in cases which may be of 
such a nature that, in his judgment, Our service 
would sustain material prejudice by consulting the 
Council thereupon, or when the matters to be 
decided shall be too unimportant to require their 
advice, or too urgent to admit of their advice being 
given by the time within which it may be necessary 
for him to act in respect of any such matters. In 
all such urgent cases he shall, at the earliest 
practicable period, communicate to the Executive 
Council the measures which he may so have adopted, 
with the reasons thereof. 


XII. The Governor shall alone be entitled to 
submit questions to the Executive Council for their 
advice or decision; but if the Governor decline to 
submit any question to the Council when requested 
in writing by any Member so to do, it shall be 
competent to such Member to require that there be 
recorded upon the Minutes his written application, 
together with the answer returned by the Governor 
to the same. 


XIII. The Governor, in the exercise of the 
powers and authorities granted to him by the said 
recited Letters Patent, or any other Letters Patent 
adding to, amending, or substituted for the same, 
may act in opposition to the advice given to him by 
the Members of the Executive Council, if he shall in 
any case deem it right to do so, but in any such case 
he shall fully report the matter to Us by the first 
convenient opportunity, with the grounds and 
In every such case it shall be 
competent to any Member of the Council to require 
that there be recorded at length on the Minutes the 
grounds of any advice or opinion he may give upon 
the question. 
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XIV. The Legislative Council of Our Settle- 
ments shall consist of the Governor, the Senior 
Military Officer for the time being in command 
of Our regular troops within Our Settlements (if not 
below the rank of Lieutenant-Colonel), the persons 
for the time being lawfully discharging the functions 
of Colonial Secretary of Our Settlement, of Resident 
Councillor of Penang, of Attorney-General, of 
Treasurer, and of Colonial Engineer of Our Settle- 
ments, and such other persons holding office in Our 
Settlements as at the date of the publication in Our 
Settlements of the above-recited Letters Patent are 
Members of the Legislative Council, or as the 
Governor in pursuance of Instructions from Us 
through one of Our Principal Secretaries of State, 
may from time to time appoint under the Public 
Seal of Our Settlements, and all such persons shall 
be styled Official Members of the Legislative 
Council; and further of such other persons, not 
holding office in Our Settlements, as at the date of 
the publication in Our Settlements of the above-re- 
cited Letters Patent are Members of the Legislative 
Council, or as the Governor, in pursuance of any 
Instructions from Us through one of Our Principal 
Secretaries of State, may from time to time appoint 
by an Instrument under the Public Seal of Our 
Settlements, and all such persons shall be styled 
Unofficial Members of the Legislative Council. 


XV. Whenever any Official Member other than 
an ex-officio Member of the Legislative Council of 
Our Settlements shall, by writing under his hand, 
resign his seat in the Council, or shall die, or be 
suspended from the exercise of his functions as a 
Member of the Council, or be declared by the 
Governor by an Instrument under the Public Seal 
of Our Settlements to be incapable of exercising his 
functions as a Member of the Council, or be absent 
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from Our Settlements, or shall be acting in an office 
the holder of which is an ex-officio Member of the 
Council, the Governor may, by an Instrument under 
the Public Seal, provisionally appoint some person 
to be temporarily an Official Member of the Council 
in the place of the Member so resigning, or dying, 
or being suspended, or declared incapable, or being 
-absent, or sitting as an ex-officio Member. 


Such person shall forthwith cease to be an 
Official Member of the Council if his appointment 
is disallowed by Us, or if the Member in whose 
place he was appointed shall be released from sus- 
pension, or, as the case may be, shall be declared by 
the Governor capable of again discharging his 
functions in the Council, or shall return to Our 
Settlements, or shall cease to sit in the Council as 
an ex-officio Member. 


XVI. The Governor shall, without delay, report 
to Us, for Our confirmation or disallowance, through 
one of our Principal Secretaries of State, every 
provisional appointment of any person as an Official 
Member of the said Legislative Council. Every 
such person shall hold his place in the Council 
during Our pleasure, and the Governor may by an 
Instrument under the Public Seal revoke any such 
appointment. 


XVII. Every Unofficial Member of the Legis- 
lative Council shall vacate his seat at the end of 
three years from the date of the Instrument by 
which or in pursuance of which he is appointed 
unless it is otherwise provided by that Instrument. 
Every such Unofficial Member shall be eligible to 
be re-appointed by the Governor by an Instrument 
under the Public Seal of Our Settlements for a 
further period not exceeding three years subject to 
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Our approval conveyed through one of Our Princi- 
pal Secretaries of State. 


XVIII. If any Unofficial Member of the Legis- 
lative Council shall become bankrupt or insolvent, 
- or shall be convicted of any criminal offence, or 
shall absent himself from Our Settlements for more 
than three months without leave from the Governor, 


the Governor may declare in writing that the seat 


of such Member at the Council is vacant, and 
immediately on the publication of such declaration 
he shall cease to be a Member of the Council. 


XIX. Any Unofficial Member may resign his 
seat at the Council by writing under his hand, but 
no such resignation shall take effect until it be 
accepted in writing by the Governor, or by Us 
through one of our Principal Secretaries of State. 


XX. If any Unofficial Member of the Legis- 
lative Council shall die, or become incapable of 
discharging his functions as a Member of the 
Council, or be suspended or removed from his seat 
in the Council, or be absent from Our Settlements, 
or if he resign by writing under his hand, or if his 
seat become vacant, the Governor may, by an 
Instrument under the Public Seal of Our Settle- 
ments, provisionally appoint in his place a fit person 
to be temporarily a Member of the said Council. 


Such person shall forthwith cease to be a 
Member if his appointment is disallowed by Us, or 
if the Member in whose place he was appointed 
shall return to Our Settlements, or, as the case may 
be, shall be released from suspension, or shall be 
declared by the Governor capable of again discharg- 
ing his functions in the said Council. 


XXI. The Governor shall, without delay, report 
to Us for Our confirmation or disallowance, to be 
signified through one of Our Principal Secretaries 
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of State, every provisional appointment ofany person 
as an Unofficial Member of the Legislative Council. 
Every such person shall hold his place in the 
Council during Our pleasure, and the Governor may 
by an Instrument under the Public Seal revoke any 
such appointment. 


XXII. The Legislative Council shall not be 
disqualified from the transaction of business on 
account of any vacancies among the Members there- 
of; but the said Council shall not be competent to 
act in any case unless (including the Governor or 
the Member presiding) there be present at and 
throughout the meetings of the Council three 
Members at the least. 


XXIII. The Official Members of the Legislative 
Council shall take precedence of Unofficial Members; 
and among themselves shall take precedence as We 
may specially assign, and, in default thereof, first 
the ex-officco Members in the order in which their 
respective offices are mentioned; then other Official 
Members, all Unofficial Members, according to the 
priority of their respective appointments, or, if 
appointed by the same Instrument, according to the 
order in which they are named therein. 


Every Unofficial Member of the Legislative 
Council re-appointed immediately on the termination 
of his term of office shall take precedence according 
to the date from which he has been continuously a 
Member of the Council. 


XXIV. The Governor shall attend and preside 
in the Legislative Council, unless prevented by 
illness or other grave cause; and in his absence any 
Member appointed by him in writing shall preside, 
or, in default of such Member, the Member who is 
first in precedence of those present shall preside. 
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XXV. All questions proposed for debate in the 
Legislative Council shall be decided by the majority 
of votes, and the Governor or the Member presiding 
shall have an original vote in common with the 
other Members of the Council, and also a casting 
vote, 1f upon any question the votes shall be equal. 


XXVI. The Legislative Council may from time 
to time make standing Rules and Orders for the 
regulation of their own proceedings; provided such 
Rules and Orders be not repugnant to the above- 
recited Letters Patent, or tg these Our Instructions, 
or to any other Instructions from Us under Our 
Sign Manual and Signet. 


XXVII. It shall be competent for any Member 
of the Legislative Council to propose any question 
for debate therein; and such question, if seconded 
by any other Member, shall be debated and disposed 
of according to the standing Rules and Orders. 
Provided always, that every Ordinance, vote, re- 
solution, or question, the object or effect of which 
may be to dispose of or charge any part of Our 
revenue arising within Our Settlements, shall be 
proposed by the Governor, unless, the proposal of 
the same shall have been expressly allowed or 
directed by him. 

XXVIII. In the passing of Ordinances the 
Governor and the Council shall observe, as far as 
practicable, the following Rules :— 

1. All laws shall be styled “ Ordinances,” and 
the enacting words shall be, ‘‘enacted by the 
Governor of the Straits Settlements, with the 
advice and consent of the Legislative Council 
thereof.” 

2. All Ordinances shall be distinguished by 
titles, and shall be divided into successive clauses 
or paragraphs, consecutively numbered, and to every 
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such clause there shall be annexed in the margin a 
short summary of its contents. The Ordinances of 
each year shall be distinguished by consecutive 
numbers, commencing in each year with the number 
one. 


All Ordinances passed in any one year shall be 
assented to by the Governor in that year, and shall 
be dated as of the day on which the assent of the 
Governor is given, and shall be numbered as of the 
year in which they are passed. Ordinances not 
assented to by the Governor, but reserved by him 
for the signification of Our pleasure, shall be dated 
as of the day and numbered as of the year on and 
in which they are brought into operation. 


3. Each different matter shall be provided for 
by a different Ordinance, without intermixing into 
one and the same Ordinance such things as have no 
proper relation to each other; and no clause ts to 
be inserted in or annexed to any Ordinance which 
shall be foreign to what the title of such Ordinance 
imports, and no perpetual clause shall be part of 
any temporary Ordinance. 


XXIX. The Governor shall not, except in the 
cases hereunder mentioned, assent in Our Name to 
any Ordinance of any of the following classes :— 


rt. Any Ordinance for the divorce of persons 
joined together in holy matrimony : 


2. Any Ordinance whereby any grant of land 
or money, or other donation or gratuity, may be 
made to himself: 


3. Any Ordinance whereby any increase or 
diminution may be made in the number, salary; or 
allowances of the public officers: 
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4. Any Ordinance affecting the Currency of 
Our Settlements or relating to the issue of Bank 
notes: 


5. Any Ordinance establishing any Banking 
Association, or amending or altering the constitution, 
powers, or privileges of any Banking Association : 

6. Any Ordinance imposing differential duties: 


7. Any Ordinance the provisions of which shall 
appear inconsistent with obligations imposed upon 
Us by treaty: 


8. Any Ordinance interfering with the discipline 
or control of Our forces by land or sea: 


g. Any Ordinance of an extraordinary nature 
and importance, whereby Our prerogative or the 
rights and property of Our subjects not residing in 
Our Settlements, or the trade and shipping of Our 
United Kingdom and its Dependencies, may be 
prejudiced : 

1o. Any Ordinance whereby persons not of 
European birth or descent may be subjected or 
made liable to any disabilities or restrictions to 
which persons of European birth or descent are not 
also subjected or made liable : 


rz. Any Ordinance containing provisions to 
which Our assent has been once refused, or which 
have been disallowed by Us: 


Unless such Ordinance shall contain a clause 
suspending the operation of such Ordinance until 
the signification of Our pleasure thereupon, or unless 
the Governor shall have satisfied himself that an 
urgent necessity exists requiring that such Ordi- 
nance be brought into tmmediate operation, in 
which case he is authorized to assent in Our name 
to such Ordinance, unless the same shall be repug- 
nant to the law of England, or inconsistent with any 
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obligations imposed on Us by Treaty. But he is to 
transmit to Us, by the earliest opportunity, the 
Ordinance so assented to, together with his reasons 
for assenting thereto. 


XXX. No private Ordinance shall be passed 
whereby the property of any private person may be 
affected in which there is not a saving of the rights 
of Us, Our heirs and successors, and of all bodies 
politic and corporate, and of all other persons except 
such as are mentioned in the said Ordinance, and 
those claiming by, from, and under them. The 
Governor shall not assent in Our name to any 
private Ordinance until proof be made before him 
that adequate and timely notification, by public 
advertisement or otherwise, was made of the parties’ 
intention to apply for such Ordinance before the 
same was brought into the Legislative Council; and 
a certificate under his hand shall be transmitted 
with and annexed to every such Private Ordinance, 
signifying that such notification has been given, and 
declaring the manner of giving tlie same. 


XXXI. When any Ordinance shall have been 
passed in the Legislative Council, the Governor 
shall transmit to Us, through One of Our Principal 
Secretaries of State, for Our final approval, dis- 
allowance, or other direction thereupon, a full and 
exact copy in duplicate of the same, and of the 
marginal summary thereof, duly authenticated under 
the Public Seal of Our Settlements, and by his own 
signature. . Such copy shall be accompanied by such 
explanatory observations as may be required to 
exhibit the reasons and occasion for passing such 
Ordinance. 


XXXII. At the earliest practicable period at 
the commencement of each year, the Governor shall 
cause a complete collection to be published, for 
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general information, of all Ordinances enacted dur- 
ing the préceding year. 

XXXIII. Minutes shall be regularly kept of all 
the proceedings of the Legislative Council, and, at 
each meeting of the said Council, the minutes of 
the last preceding meeting shall be confirmed or 
-amended, as the case may require, before proceeding 
to the despatch of any other business. 


The Governor shall transmit to Us, through one 
of Our Principal Secretaries of State, as soon as 
possible after every meeting, a full and exact copy 
of the Minutes of the said Council. 


XXXIV. Before disposing of any vacant or 
waste land to Us belonging, the Governor shall 
cause the same to be surveyed, and such reservations 
to be made thereout as he may think necessary for 
roads or other public purposes. The Governor 
shall not, directly or indirectly, purchase for himself 
any of such lands without. Our special permission 
given through one of Our Principal Secretaries of 
State. 


XXXV. All Commissions to be granted by the 
Governor to any person or persons for exercising 
any office or employment shall, unless otherwise pro- 
vided by law, be granted during pleasure only; and 
whenever the Governor shall appoint to any vacant 
office or employment, of which the initial emolu- 
ments exceed one thousand dollars or one hundred 
pounds sterling a year, according as the said emolu- 
ments are fixed with reference to dollars or to 
pounds sterling as the case may be, any person not 
by Us specially directed to be appointed thereto, he 
shall, at the same time, expressly apprise such 
person that such appointment is to be considered 
only as temporary and provisional until Our allow- 
ance or disallowance thereof be signified. 
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XXXVI. Before suspending from the exercise 
of his office any public Officer whose annual pen- 
sionable emoluments exceed one thousand dollars or 
one hundred pounds sterling, according as the said 
emoluments are fixed with reference to dollars or to 
pounds sterling as the case may be, the Governor 
shall signify to such Officer, by a statement in writ- 
ing, the grounds of the intended suspension, and 
shall call upon him to state in writing the grounds 
upon which he desires to exculpate himself; and 
if the Officer does not furnish such statement within 
the time fixed by the Governor, or fails to exculpate 
himself to the satisfaction of the Governor, the 
Governor shall appoint a Committee of the Execu- 
tive Council to investigate the charges made and to 
make a full report to the Executive Council. The 
Governor shall forthwith cause such report to be 
considered by the Council, and shall cause to be 
recorded on the Minutes whether the Council or the 
majority thereof does or does not assent to the 
suspension ; and if the Governor thereupon proceed 
to such suspension, he shall transmit the report of 
the Committee and the evidence taken by it, to- 
gether with the Minutes of the proceedings of the 
Council, to Us through one of Our Principal 
Secretaries of State at the earliest opportunity. But 
if in any case the interests of Our service shall 
appear to the Governor to demand that a person 
shall cease to exercise the powers and functions 
of his office instantly, or before there shall be time 
to take the proceedings herein-before directed, he 
shall then interdict such person from the exercise 
of the powers and functions of his office. 


XXXVII. The Governor is to take care that all 
Writs be issued in Our name throughout Our 
Settlements. 


Google 


APPENDIX III. 241 

XXXVIII. Whenever any offender shall have 
been condemned by the sentence of any Court in 
Our Settlements to suffer death the Governor shall 
call upon the Judge who presided at the trial to 
make to him a written report of the case of such 
offender, and shall cause such report to be taken 
into consideration at the first meeting of the Exe- 
cutive Council which may be conveniently held 
thereafter and he may cause the said Judge to be 
specially summoned to attend at such meeting 
and to produce his notes thereat. The Governor 
shall not pardon or reprieve any such offender 
unless it shall appear to him expedient so to do, 
upon receiving the advice of the Executive Council 
thereon; but in all such cases he is to decide either 
to extend or to withhold a pardon or reprieve, 
according to his own deliberate judgment, whether 
the Members of the Executive Council concur 
therein or otherwise, entering nevertheless, on the 
Minutes of the Executive Council a Minute of his 
reasons at length, in case he should decide any such 
question in opposition to the judgment of the 
majority of the Members thereof. 


XXXIX. The Governor shall punctually for- 
ward to Us from year to year, through one of 
Our Principal Secretaries of State, the annual book 
of returns for Our Settlements, commonly called 
the Blue Book, relating to the Revenue and Expen- 
diture, Defence, Public Works, Legislation, Civil 
Establishments, Pensions, Population, Schools, 
Course of Exchange, Imports and Exports, Agri- 
cultural Produce, Manufactures, and other matters 
in the said Blue Book more particularly specified, 
with reference to the state and condition of Our 
Settlements. 


XL. The Governor shall not upon any pretence 
whatever quit Our Settlements without having first 
17 
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obtained Jeave from Us for so doing under Our Sign 
Manual and Signet, or through one of Our Principal 
Secretaries of State, except for the purpose of visit- 
ing any territories adjacent or near to Our Settle- 
ments, or during his passage by sea to or from any 
part of Our Settlements. 


The Governor during any such passage, or when 
in discharge of his duties he is in any territories 
adjacent or near to Our Settlements, shall not be 
considered absent from Our Settlements within the 
meaning of the above-recited Letters Patent. 


Ne ic XLI. In these Our Instructions the term ‘the 

explained. Governor” shall include every person for the time 
being administering the Government of Our Settle- 
ments. 


Given at Our Court at Saint James’s this Seven- 
teenth day of February, 1g11,in the First Year of 
Our reign. 





NOTE :—These Instructions, together with the foregoing 
Letters Patent, were published in the Gazette of the 6th day of 
April rgtr. 
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STANDING RULES AND ORDERS OF THE 
LEGISLATIVE COUNCIL. 


The following Standing Rules and Orders are 
hereby ordered to be kept and observed as the 
Standing Rules and Orders of the Legislative 
Council of the Colony of the Straits Settlements, 
that is to say :— 


GENERAL RULES. 


I. Six days’ notice shall be issued of any 
Meeting of Council not previously fixed, by the 
Clerk of the Council to each Member, but in cases 
of urgency, to be certified by three Members, the 
Governor may dispense with the necessity of the 
notice. Should, however, circumstances occur to 
render a Meeting on any day appointed for the same 
inconvenient, the Council may be adjourned to such 
early day as the Governor shall appoint, by a notice 
in writing, to be issued to each Member by the Clerk 
one day prior to the period which had been 
appointed. 


II. The Orders of the Day to be taken at any 
Meeting of Council may be settled at the preceding 
Meeting of Council. If not so settled, they may be 
settled by the Clerk of the Council prior to the issue 
of notice thereof. 


III. Whenever possible notice of the Orders of 
the Day shall be issued to each Member so that four 
days shall elapse between the issue of such notice 
and the day of the Meeting of Council. If the 
interval between two Meetings of Council does not 
admit of such notice being given, then whenever 
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possible notice of the Orders of the Day of any 


Meeting of Council shall be given on the day next 
following the preceding Meeting. 


Lv: F 


V. The hour of Meeting, except under special 
circumstances, shall be at half-past two o’clock. 


VI. No Member shall absent himself from 
Council, without communicating to the Clerk of the 
Council his inability to attend. 


VII. Assoon as four Members, inclusive of the 
Governor, or of the Officer who is to preside, shall 
be present after the hour appointed for the Meeting 
of Council, the Governor or the Officer who is to 
preside shall take the Chair, and if the Minutes of 
the last meeting shall have been previously circulated 
among Members shall propose that they be con- 
firmed. If the Minutes have not been previously so 
circulated the Clerk shall read them and they shall 
after being approved or, if necessary, corrected, be 
confirmed. 


VIII. Should a quorum of Members not be 
present at the expiration of twenty minutes from the 
time for which the Council shall have been sum- 
moned on any particular day, the Meeting shall 
stand adjourned to the usual hour on the next 
following day, not being a Sunday, a Public Holiday, 
or mail day as aforesaid. Notice of the said adjourn- 
ment shall be sent by the Clerk to the Members. 


IX. Any Member desiring the Minutes to be 
corrected shall if the Minutes are not to be read, 
propose such correction immediately on the question 








+ Rescinded by Resolution of the Legislative Council, 12th 
August 1915, 
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being put that the Minutes be confirmed, or, if the 
Minutes are read, shall propose such correction 
immediately after the reading, and such correction 
shall be forthwith admitted or rejected by the 
Council. 


X. No Member shall ask a question or make a 
motion (except for adjournment or on a point of 
order) unless he shall have given notice of such 
question or motion either at some previous sitting 
of Council, or to the Clerk of the Council not less 
than forty-eight hours previous to the hour of sitting 
of the Council at which such question is to be asked 
or motion is to be made. 


The proper time during the sitting of Council 
for giving notices of questions or motions shall be 
immediately after the reading and settlement of the 
Minutes of the previous Meeting. 


All such questions and motions shall be entered 
in a book called the Order Book, which shall be 
kept by the Clerk, and they shall be inserted 
therein in order of priority of notice, and shall in 
their order of priority be taken after the reading of 
the Minutes of the previous Meeting, and next after 
notices of questions and motions then given. 


Measures proceeding originally from the Gover- 
nor need not be inserted in the Order Book. 


In putting any question, no argument or opinion 
shall be offered, nor any fact stated except so far as 
may be necessary to explain the question. In 
answering any question, a Member is not to debate 
the matter to which the same refers. 


XI. With the exception of Questions of Privilege 
and measures without notice proceeding originally 
from the Governor, which shall. take precedence of 


Google 


Questions and 
motions, 


Order Book. 


No debate on 
questions. 


Order of 
business. 


sf 


Preservation 
of order. 


Motions and 


amendments to 


be in writing 
and to 
seconded. 


Rules of 
debates. 


Memters to 
address 
President. 


Pre-audience. 


Voting. 


Protest in 
writing. 


246 APPENDIX III. 
all others, all business shall be taken in the order in 
which it appears in the Order Book, unless on 
motion made and carried preference be given to any 
particular subject, which motion may be made 
without notice. 


XII. The President shall preserve order and 
decide on all disputed points of order. 


XIII. Every motion or amendment other than 
for adjournment shall be in writing, and must be 
seconded before it can be discussed by any Member 
other than the mover, but in Committee of the 
Council, or in Select Committee, no motion need be 
seconded at all. 


XIV. No Member shall be allowed to read any 
speech. 


XV. Every Member in discussing any motion 
shall address the President; and should he wish to 
allude to the speech or opinion of any other Member, 
should, if possible, avoid employing his name. 
Official Members may be designated by their appoint- 
ments. 


XVI, If two or more Members wish to speak at 
the same time, the President shall call on the one 
entitled in his opinion to pre-audience. 


XVII. On any division being taken, every 
Member present in his place is required to give his 
vote in the distinct terms ‘‘ Aye”’ or ‘‘ No,” beginning 
with the junior, the Clerk minuting the vote of each 
Member ; after which the President shall declare the 
number of votes for and against the question; but 
at his option the President may abstain from 
voting. 

XVIII. Any Member may protest in writing 
against any decision of the majority of the Council, 
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provided he gives notice of his intention immediately 
after such decision, and that such written protest be 
delivered to the Clerk within two days. It shall be 
competent to the Council to expunge any passage 
deemed offensive.in such protest. 


XIX. The Members of Council shall have 
freedom of speech, and shall not at any time be 
questioned by Government for anything they have 
said therein. 


XX. In the general discussion, no Member shall 
be at liberty to speak more than once, except in 
explanation or in Committee, but a reply shall be 
allowed to a Member who has made a substantive 
motion, not being an amendment. 


XXI. Of a Committee consisting of not more 
than four Members, two Members shall form a 
quorum. Of a Committee consisting of more than 
four Members, a quorum shall consist as follows, 
namely, of the first integral number, being half or 
short of half of the full number of the Committee; 
provided that when five Members are present they 
shall always constitute a quorum. ‘The committee 
shall elect its Chairman. 


CLERK OF THE COUNCIL. 


XXII. The Clerk of the Council shall read all 
matters brought before the Council. He shall keep 
a journal in which shall be entered, in the order in 
which they occur, the Minutes of the Proceedings of 
the Council. 


XXIII. All existing and future Records and 
Papers, and all Papers heretofore or hereafter to be 
laid before the Council shall be desposited with the 
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Clerk, who shall be responsible for the safe custody 
thereof, and shall have all such Papers ready to be 
produced before the Council, whenever the same 
may be required by any Member; and such Papers, 
and the Order and Journal Books, shall be at all 
reasonable times open to the inspection and perusal 
of any Member. 


PETITIONS. 


XXIV. Petitions to the Council may be pre- 
sented by any Member immediately after the 
Minutes have been settled; and every Member 
presenting a Petition shall be responsible to the 
Council that the Petition is respectful and deserving 
of presentation and shall certify in writing thereon 
to that effect. 


XXV. Any Member may move that such Petition 
be read; in so doing he may state the purport of the 
Petition with his reasons for wishing it read, and 
the motion being seconded, the question may be put 
‘“‘whether the Petition shall be read ?” 


PROGRESS OF BILL. 


XXVI. Any project of Law may be moved by 
any Member at any ordinary Meeting of Council. 


XXVIII. Previous notice shall be given at any 
ordinary Meeting of Council of the intention of any 
Member to move any project of Law, which shall be 
styled ‘a Bill,’’ but Bills introduced by the Govern- 
ment may be moved without such notice. 


XXVIII. The mover of the Bill, on moving the 
first reading thereof, shall state the object and 
intention of the measure and the reasons on which 
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it is founded and shall deliver to the Clerk of the 
Council the Bill which he proposes to be read, with 
a statement of the objects and reasons, and any 
copies of documents necessary for the right under- 
standing of the measure. 


XXIX. Upon such motion no discussion shall 
be permitted, and the Bill shall be read a first time, 
if seconded by another Member. 


XXX. On the first reading of a Bill, the Clerk 
of the Council shall read only the title of it, and the 
Bill, with its annexures, may be printed, on motion 
made for that purpose. 


XXXI. After a Bill shall have been read a first 
time, notice may be given of a day on which the 
second reading will be moved. 


XXXII. When a motion for a second reading 
of a Bill shall have been made, the Pfesident shall 
propose the question ‘‘that this Bill be now read a 
second time,” upon which a debate may be taken, 
only upon the General merits and principles of the 
Bill, and if such second reading be assented to, the 
Council will, at a time to be agreed upon, resolve 
itself into a Committee of the whole Council. 


XXXIII. No Bill shall be read a second time 
before it shall have been published at least once in 


the Governinent Gazetie, and no Bill shall be moved be! 


into Committee unless it shall have been published 
at least twice in the weekly Governinent Gazette. 


XXXIV. At the time appointed for going into 
Committee of the whole Council, the Committee 
will proceed with the Bill section by section, and 
agree to, or alter the same, as they may think fit, 
the Clerk reading the marginal notes. 
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XXXV. The Council may appoint a Select 
Committee for the purpose of examining and report- 
ing on the clauses of any proposed Bill. On the 
Bill being reported by the Select Committee, its 
several provisions shall be discussed in Committee 
of the whole Council. 


XXXVI. In settling a Bill in Committee, any 
Member may move an amendment, or without 
making a formal motion, may suggest an amend- 
ment, or may ask for information respecting any 
part of the Bill or any proposed amendment. 


XXXVII. When a Bill shall have been settled 
in Committee, the question shall be put: that this 
Bill be reported to the Council, with or without 
amendments, as the case may be. 


XXXVIII. When reported to the Council as 
settled, notice may be given of a day on which the 
third reading will be moved. 


XXXIX. If the motions for the third reading 
and passing of the Bill .be carried, the Clerk shall 
write at the end of the Bill the words “ Passed this 
day,” giving the date, and shall present the same to 
the Governor for his assent. 


XL. When any such Ordinance shall have been 
so passed and assented to by His Excellency the 
Governor, it shall at once be numbered and be 
published in the Government Gazette. 


XLI. In cases where no amendments whatever, 
or only amendments of an unimportant nature shall 
be proposed to be made to a Bill or in cases of 
emergency, after there shall have been laid upon 
the table a certificate signed by the Governor certi- 
fying that such emergency exists, and the grounds 
therefor, and that in his opinion it is necessary or 
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desirable in the public interest that the Standing 
Rules and Orders be suspended, it may be moved 
that the Standing Rules relative to the publication, 
reading and commitment of the Bill be suspended, 
and if adopted by a majority of the votes of the 
- Members present, the Bill may be carried through 
its stages at one sitting. 


PRIVATE RIGHTS. 


XLII. Ifa Bill be pending, peculiarly affecting 
private interests, and any person whose interests are 
so affected apply by petition to be heard by himself 
or his Counsel, and to have witnesses examined 
upon the subject of the Bill, upon the motion ofa 
Member a resolution may be made, allowing the 
petitioner to be so heard before the Council, ora 
Select Committee thereof, provided the petition be 
received by the Clerk of the Council before the Bill 
shall have passed the third reading. In no other 
case or manner shall any stranger be heard by him- 
self or by his Counsel. 


XLIII. When it is intended to examine any 
witnesses, the Member, or the petitioner requiring 
such witnesses, shall give in to the Clerk a list con- 
taining the names and residences of such witnesses, 
before the day appointed for their examination, and 
on his examination the evidence of every such wit- 
ness shall be taken down by the Clerk and signed 
by the witness. 


GENERAL. 


XLIV. In all cases not hereinbefore provided 
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which shall be followed so far as the same may be 
applicable to the proceedings of this Council. 


NOTE :—-The Procedure to be followed in laying 
papers on the table has been laid down as follows 
(vide Minutes of Council, gth April 1896)— 


The Member of the Council who is directed by 
the Governor to bring up papers, will bring them up 
only, and the question “that these papers do lie 
upon the table” will then be put by the President. 
It will then be competent for any Member to move 
that the whole of the papers, or some particular 
papers, be not laid on the table. Notice is not 
required either for bringing up papers or for moving 
that they be not laid on the table. 
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BANKRUPTCY. 


Act of Bankruptcy :— 
In re Lim Tay Lin, 1 S.S.L.R. 30; 


Composition, etc. :— 
Henry & ors. v. Mc Ewen & ors,, 2 Ky. Bank. 1; 
In ve Cavena Peria Tamby & anor., 1 S.S.L.R. 152; 
Chop Joo Seng Chan v. Chop Soon Mui, 9 S.S.L.R. 39; 


Discharge :— 
In ve Frederick Pooles, 4 Ky. 670; Re Savkies, Johannes & 
Co., 12S.S.L.R. 37; 


Distribution of Assets :— 
Re Jan Bos, 13 S.5.L.R. 38; 


Fraudulent Preference :— 
Smith v. Behn Meyer & Co., 1 Ky. 101; A bankruptyv. Rowell, 
1S.S.L.R. 12; 


Married Woman :— — 
Re Visginia Eleanoy Miles, 85.S.L.R. 18; 


Mutual Dealings :— 
In ve Lim Tiang Wah, 4 Ky. 281; 


Petition & Receiving Order :— 


Re Hadjee Arshad, 1 S.S.L.R. 107; In ve Moona Roona 
Kana, 4 S.S.L.R. 80; Re Govindasamy & anor., 10 S.S.L.R. 
76; Re Chop Tong Hin Guan, 10 S.S.L.R. 81; Re Jan Bos, 
13S.S.L.R. 38; 


Proof of Debts :— 
Re Chop Teng Hak, 13 5.S.L.R. 48; 


Property of Bankrupt :— 
In ve Shaik Mahomed, 2 Ky. Bank. 14; Mootoocurpen Chitty 
v. Finlayson, 2 Ky. Bank. 17; Rigold Bergmann & Co., v, Wong 
Peng Lim & ors.,6S.S.L.R, 90; Inve H. J. Bird, 7S.S.L.R. 
74; M.A. Abdul Guffoor v. Chop Youg Nam Hong,8S.S.L.R. 16; 
Re Jan Bos., 13 S.S.L.R. 38. 


Public Examination :— 


In ve Choa Hong, 4 Ky. 569; Reginav. L.C. Brown & anor., 
S-5.bR:. 325 
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Small Bankruptcies :— 
In ve Wee Hum Soon, 7S.S.L.R. 78; 


Section 107A :— 


Re Khoo Seok Wan & Sarkies & Johannes, 11 S.S.L.R. 19; 
Re G. E. Mohamed Madar Sahtdb, 12 S.S.L. K 10; Re Chan Leong 
Watt, 12 S.S.L.R. 32. 


BILLS OF SALE ORDINANCE. 


Section 5 :— 


Mootyah Chetty v. Yucob, 4 Ky. 568; Nagore v. Nagore 
Gunny, 4 Ky. 595; Letchman Chetty v. Hassan Kudus & ors., 4 


Ky. 675; 
Sections 5 & 6:— 
Sabapathy Chetty v. Sitra Mootar, 4 Ky. 530; 


Section 6— 
Moona Mohamed Syed v. Kadersa & anor., 1 S.S.L.R. 59; 


Section 7 :— 
Sockalingam Chetty v. Teh Chu Kee, 10 S.S.L.R. 88; 


Sections 7 & 8 :— 
In the matter of the estate of Lim Kong Chuan, decd., 5 S.S.L.R. 
7°; 
Section 8 :— 


Currier v. Lee Pee Chuan & ors., 1 Ky. 417; Meyappa Chetty 
v. Khoo Bean Teen & ovs., 1 Ky. 510; Mootoocurpen Chetty v. 
Finlayson, 2 Ky. Bank. 17; Duval v. Scully, 4 Ky. 120; Doral 
v. Lesslar, 4 Ky. 183; Jumalsah v. Vershat, 4 Ky. 471; Andiappa 
Chetty v. Lim Wee Liap,4S.L.J. 66; Appasamy Pillay v. Gorinda 
Pillay, S.L.R.N.S. 37; In ve Ribeivo's Bill of Salé,a SS.L.R.2: 
Arnashellum Chetty v. Tengachee Nachiar & ors., 10 S.S.L.R. 85; 
Aroonasallam Chetty v. Tay Heng Lee & anor., to S.S.L.R. 92; 
Muthuraman Chetty v. Patchee & ors., 11 S.S.L.R. 76; 


Sections 8 & 10 :— 

Anamalai Chetty v. Kader Tamby, 4 Ky. 620; 
Sections 8, 11 & 6 :— 

Menatchy v. Trusty, 3 S.S.L.R. 12; 


Section 16 :— 


Inve McAlister & Co., 4 Ky. 279; Meyuppa Cheity v. Ong Hong 
Pee & anor., 4 Ky. 399." 
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CONVEYANCING AND LAW OF 
PROPERTY ORDINANCE. 


Generally :— 
Chia Keng Siew v. Chia Ann Siew & ors., 1 S.L.J. 146; 
Sheriffa Fatima v. Fleury, 1 S.S.L.R. 49; 
Sections 2 & 7 :— 
Official Assignee v. Koh Kam Neo, 5 S.S.L.R. 70: 
Section 24(2) :— 
Shenayah Chetty & anor. v. Veyna Sultan Mahomed, 
4 Ky. 663; 
Section 29 ;— 
John Little & Co. v. F. Clarke & anor., 1 S.S.L.R. 85; 
Section 33 :— 
Choo Ang Chee v. Neo Chan Neo & ors., 12 S.S.L.R. 120; 


Sections 33 & 34 :— 
A.—G.v. Haji Abdul Rahman, 4 Ky. 497; 
Sections 34 & 36 :— 
Cheang Jim Hean v. Tay Kim Tee, 3 S.S.L.R. 67; 
Section 41 :— 
Supramanian Chetty v. Tay Ah Pye & ors., 1 S.S.L.R. 25 at 
Pp. 39; 
Section 50 :— 
In re Solayappa Chetty & Shaik Sallim’s Contract, 3 S.S.L.R. 
36; 
Section 54 :— 


In the matter of the estate of Gan Eng Seng, decd.,9 S.S.L.R. 
vee 


EVIDENCE ORDINANCE. 


Section 9 :— 
Khoo Joo Heem v. Khoo Joo Lam, t Ky. 596; 


Sections 14 & 54:— 
Ong Cheh Yew v, Leong Wee Quan, 3 Ky. 104; 
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Sections 18 & 33 :— 
S.S. Kwang Tung v. S.S. Ngapoota, 2$5.S.L.R. 94; 


Section 32 :— 


Regina v. Chee Tang & anor., 4 Ky. 176; Pendak v. Broadvick, 
4 Ky. 666; Mohamed Ghouse v. The King, 11 S.S.L.R. 31; 


Section 33 :— 
Sahid v. Fu Ah Seh, 4 Ky. 349; 


Sections 33 & 80:— 
Latchmee & anor. v. Ramasawmy, 3 Ky. 102; 


Sections 383 & 120(3) :— 
Sultan Meidin & anor. v. Regina, 5 S.S.L.R. 67; 


Section 38 :— 


Regina v. Yeoh Boon Leng, 4 Ky. 630; Iu the goods of Gok 
Stew Swee, decd., 12 S.S.L.R. 18; 


Section 40 :— 
Chong Moh & Co., v. S.S. Camelot, 1 S.S.L.R. 119 ; 


Section 45 :— 
Choo Ang Chee v. Neo Chan Neo & ors., 12 S.S.L.R. 120; 


Section 50 :— 
Rex v. Topandas & ors.,9 S.S.L.R. 137; 


Section 54 :— 
Mamsah v. Mahomed Lebbye, 3 Ky. 130; 


Section 73 :— 
Regina v. Mahomed Tahar & anor., 2 Ky. Cr, 98; 


Section 74 :— 
Mymoonah v. Haji Mahomed Arif, 1 Ky. 353; 


Chapter VI, Sections 91—100 :— 


Lorrain & ors., v. Neo Leang & ors., Leic. 271; Jemadar 
Sabtu v. Virtashelium, Leic. 431; Chang Ah Quee & ors., v. 
Huttenbach, Liebert & Co., S.L.R.N.S. 44; Lim Ah Sam v. Lim 
Tay Lin, 2 S.LJ. 94 & 144; Shatk Lebby v. Fateemah, 1 Ky. 
324; Moona Mohamed Syed v. Kadersa & anoy., 1 S.S.L.R. 59; 
In the case of Wulter John Le Cain, 1 S.S.L.R. 153; Seah Liang 
Seah v. Seah Eng Kiat & ors.,4$5.5.L.R. 22; 


18 
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Section 114 :— 


Oug Cheng Neo v. Yeap Cheah Neo & ors., 1 Ky. 326; Choo 
Ang Chee v. Neo Chan Neo & ors., 12 5.5.L.}R. 120; 


Section 118 :— 
Fatimah & ors., v. D. Logan & ors., 1 Ky. 255; 


Section 124 :— 
Allagappah Chetty & anor., v. Tunku Allum, 1 Ky. 520; 


Chapter X, Sections 185—166 :— 


Edwards v. East India Co., 3 Ky. 6; Versay v. Mahomed 
Hanif, 3 Ky. 79; Ong How & ovs. v. Abdulvahman, Leic. 354; 


Section 167 :— 
In ve The Rawang Tin Mining Co., Ltd. & anor., 4 Ky. 570. 


PENAL CODE. 


Sections 79, 52, 96—103 :— 
' Regina v. Cumming, S.L.R.N.S. 41; 


Section 143 :— 
Nawas & anov. v. Shatk Rajah Alii, 3 Ky. 118; 


Section 144 :— 
Regina v. Cheng Hee, 3 Ky. 89; 


Section 147:— 
Regina v. Abdulvahman & ovs., 3 Ky. 61; Regina v. Low 
Chok & ovs.,1 S.S.L.R. 145; 


Section 149 :— 
Regina v. Khoo See Hee & ors., 3 Ky. 170; 


Section 159 :— 


Regina v. Cheah Tee & anor., 4 Ky. 84; Regina v. Ong Kong 
Poon, 4 Ky. 346; 


Section 161:— 


Counor v. Tan Jim Sin, 3 Ky. 114; Rex v. Salleh & anor., 
10 5.9: Ldk. 273 


Sections 162 & 163 :— 
Secunday v. Kyamboo, 3 Ky. 116; Regina v. Dorasamy Pillay, 
4 Ky. 350; 
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Section 165A :— 

Regina v. Low Lau Sew, 4 Ky. 76; 
Section 174 :— | 

Regina v. Tan Sim Ho, 4 Ky. 156; 
Section 177 :— 

Regina v. Chan Kan, 3 S.S.L.R. 18; 
Section 188 :— 

Regina v. Akim, 2 S.S.L.R. 7; 
Section 193 :— 


Rex v. Ng Keng Chiong, 8 S.S.L.R. 26: Regina v. Thaysen 
Bee, 3S.S.L.R. 1; Regina vy. Mahomed Mydin & ors., 2 -Ky. Cr. 
115; 


Section 211 :— 

Regina v. Shinaya Nadi & ors., 2 Ky. Cr. 100; 
Sections. 212, 216, 225:— 

Regina v. See Kah Loon, 2 Ky. Cr. t01; 
Section 221 :— 

Regina v. Sahid, 4 Ky. 615; 
Section 226 :— 

Regina v Tan Ah Tong, 2 Ky. Cr. 117; 
Section 268 :— 

Regina v. Lim Peng & ors,, 3 Ky. 84; 
Section 325 :— 


Man & anor. v. Samsah, 3 Ky. 99; Sahat v Hajee Brahim, 
4 Ky. 337; 


Section 363 :— 

Fong Ah Chan v. Kah Sew, 3 Ky. 109; 
Section 373 :— 

Regina v. Quak Ah Sah, 4 Ky. 385; 
Section 373A :— 

Regina v. Rajaya & anor., 2 Ky. Cr, 112; 
Section 879 :— 


Regina v. Lim A Si & anor., 3 Ky. 143; Sahid v. Fu Ah 
Seh, 4 Ky. 349; Pang Ah Pok v. Chang Ngon, 4 S.S.L.R. 135; 
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Sections 379 & 403 :— 
Mat Issah v. Mas Esah, 3 Ky. 134; 
Section 403 :— 


Haji Sahid v. Shaik Peroo, 3 Ky. 79; Yang Ah Kim v. Lee 
Kee Chiang, 9 S.S.L.R. 142; 


Section 406 :— 


Regina v. Hajt Mariam, 4 S.S L.R. 130; Regina v. Kassim, 
S.L R.N.S. 24; Regina v. Kam Guan Sian, 4 S.5.L.R. 102; 
Regina v. Batty, 4 Ky. 441; 


Section 410 :— 
Rex. v. Koh Chin & ors., 10 S.S.L.R. 48; 


Sections 411 & 412:— 
Shellappan v. Gordon, 4 Ky. 388; 


Section 415 :— 
Johnson v. McLarty & ors., 4 Ky. 430; 


Section 417:— 
Lee Kang Wye v. Ng Ah Min, 4 Ky. 335; 


Section 425 :— 


Regina v. Tan Poh Keah, 3 Ky. 154; Dorehsawmy Piilas v. 
Arnashallum Patten, 3 Ky. 105; Li Ah Chew & ors., v. Penang 
Tramway Co., 4 Ky. 250; Mohamed Aniff v. Ebvam Khan, 
3 Ky. 88; 


Sections 441 & 442:— 


Abbas v. Tomby, 3 Ky. 131; Cassim v. Haji Mahomed Syed, 
3 Ky. Ior; 


Sections 441 & 447:— 

Mat Salleh v. Sarah, 3 Ky. 167; 
Section 471:— | 

Regina v, Nur Mahomed & anor., 1 S.S.L.R. 164; 
Section 494 :— 


Rex v. Sim Boon Lif, 7 S.S.L.R. 4; Regina v. Yeoh Boon 
Long, 4 Ky. 630; Regina v. Rabia, 4 Ky, 513; 


Sections 494, 495, & 498 :— 
Rex. v. Topandas & Hajt Imam Din, 9 S.S.L.R. 137: 
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Section 498 :— 
Regina v. Junus bin Mailli, S.L.R.N.S. 38; Regina v. 
Dorasamy, 4 Ky. 162; 
Section 504 :— 
Mootoo & ors., v. Ayah Doreh Pillay, 3 Ky. 90; 


REGISTRATION OF DEEDS 
ORDINANCE. 


Object of Ordinance :— 

Mootiah Chetty v. Ong Hat Swee & anor., 125.5.L.R. at 89; 
Section 3:— 

A—G.v. Lim Chin Swi,9 S.S.L.R. 6; 


Sections 6 & 16:— 
Alagappa Chitty v. Vanjoor Madarsah & anor., 10 S.S.L.R. 
107; 
Sections 5, 6 & 18:— 
Chia Guan Chip v. Dunlop & ors.,6S.5.L.R. 98; 


Section 8 :— 


Fung Sin Wa & ors., v. Moi Chan Hen, 4S.S.L.R. 175, and 
C.A., 5 S.S.L.R. 29; Kasmeerah v. Hadjee Mohamed Taib, 
6 S.S.L.R. 104, and C.A., 8S.S.L.R. 113; Samynathan Chetty 
v. Ramasamy Chetiy, 8 S.SOL.R. 117; Re M.D. Mistry, 8 
S.9.L.R. 122; 


Section 16:— 


Ismail Saiboo v. Quah Beng Kay & anor., 3 S.S.L.R. 23; 
Ramasamy Chetty v. Kanji Ono & anorv., 3 S.S.L.R. 42 and 
C.A., at 62; Syed Omay & ors., v. Somasundrum Chetty, 11 
S.S.L.R. 38; Supramanian Chetty v. Tay Ah Pye & ors., 
SRN, 99% 

Section 17 & Rule 14:— 


Nathan’s Contract, 3 S.S.L.R. 20; 


Rule 14 :— 
Tan Ah Heng v. Commissioner of Stamps, 10 S.S.L.R. 110; 
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(a) APPENDIX V. 





Title or Subject 
Matter of Statute. 


—_— —~ SO —! -_ .- 


| 


| LAW 


or Not. 


Statutes of Distribution 
Statutes against Gaming | NOT LAW 


Statutes against Supersti- i NOT LAW 
tious Uses. 


Statutes of Merton, West- | LAW 
minster I, Westminster 
If and Gloucester. 
13 Ed. i, c. 45 .. | Quaere? 
31 Ed. iii, c. 11 ) 
21 Hen. viii,c 5 if amin 
27 Hen. viii, c. 16 .. | NOT LAW 
31 Hen. viii, c. 1 } 
32 Hen. viii, c. 32 f mae 
32 Hen. viii, c. 34 LAW 
13 Eliz.c. 5 LAW 
29 Eliz. c..4 .. | LAW 
21 James i, c. 16 LAW 
29 Car. li, c. 3 ». | LAW 


29 Car. ii, c. 7 


31 Car. ii, c. 2 .. | LAW 
4 & 5 Anne, c. 16. LAW 
9 Geo. i, c. 22 .. | LAW 
9 Geo. ii, c. 36 .. |NOT LAW 


Whether Law 


LAW IN PART 








Reference. . 


.. | Lee Joo Neo v. 
| Ky. 325. 
Regina v. Tan Sin Hap. and anor., 
7 3 Ky. 94. 
Choa Pinion Neoh v. Spottiswoode, 
1 Ky. 216; Ong Cheng Neo v. 
ba oe Neo and ors. 1 Ky. 


Lee Eug Stee, 4 


| 
| Ra eae . | Willans, 3 Ky. at 39. 


Chan Guan Tok v. Chin Kim Fat 
and anor., t Ky. 274. 
( | In the goods of Khov Chow Sew, 2 





a | Ky... Ec, 22. 


. | Brown and ors. v. Herriot, 1 Ky. 


43- 
{ | Tan Ktong v. Ou Phaik, 5 S.S. 


aa | L.R. 77 


.. | Oh Yean Heng v. Eastern Ex. 
tension Telegraph Co., 1 Ky. 364. 

Syed Abbas bin Hussein Aideed v. 
Charles Scott and anor., Ky. 


64. 
Reger v. Willans, 3 Ky. at 39. 
Koh seang Thye v. Chung Ah Quee, 
4 Ky. 136. 
Revely & Co., 
and anor., t Ky. 32. 

Coomurappah Chetty v. Kang Oon 
Lock, 1 Ky. 314. 

Regina v. Willans, 3 Ky. at 39. 

Koh Seang Thye v. Chung Ah Quee, 
4 Ky. 136. 

Rex v. lil, 2 Ky. Cr. 1. 

Choa Choon Neoh v. Spottiswoode, 
I Ky. 216; Ong Cheng Neo v. 
Yeap Cheah Neo and ors., 1 Ky. 


at 344. 


v. Kam Kong Gay 


(a2) These decisions are given without reference to whether or not Statutes 
held to apply have since been superseded by local legislation or otherwise. 


Overruled cases are not included—R.B. 
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Title or Subject Whether Law 
Matter of Statute. or Not. Retesence: 
11 Geo. li, c. 19 .. | NOTLAW _..| Pia Chevai Buri v. Syed Abbas, 
Leic. 48. 
20 Geo. li, Cc. 19 ia) Lok .. | Regina v. Willans, 3 Ky. at 39. 
39 & 40 Geo. iii, c.98 .. | LAW .. | Dan Jiak Kim and ors.,v. Tan Jiak 
Whye and ovs., 485.5 L.R. 141. 
43 Geo. ili, c. 58 -..| NOT LAW _... | Rex v. Adam Sing, 2 Ky. Cr. 12. 
4 Geo. iv, C. 34 .. | LAW .. | Regina v. Willans, 3 Ky. 16. 
9 Geo. iv, c. 14 ..| NOT LAW _.. | Koh Seang Thye v. Chung Al. Quee, 
4 Ky. 136. 
9 Geo. iv, c. 31 ..| NOTLAW _... | Mahomed Ally v. Scully, 1 Ky. 
254. 
9 Geo. iv, c. 74 .. | LAW .. | In ve Native Witnesses, 2 Ky Cr. 


15; Regina v. Khoo Ghee Boon, 
2 Ky. Cr. 81; Regina v. Mida, 
2 Ky. Cr. 106. 
NOT LAW _.. | Municipal Commissioners v. Tolson, 
i Key: 272. 
3 & 4 Wm. iv. c. 27 .. | NOT LAW .- | Ismail bin Savoosah v. Madinasah 
Mevican and anoyr., 4 Ky 311. 


2 & 3 Wm. iv, c. 74 


8 & g Vic., c. 106 .. | NOT LAW _.. | Mahomed Joonoas v. Saiboo, 1 Ky. 
242. 

12 & 13 Vic., c. 96 »» | LAW .. | Hass v. Choo Chye Hok, 3 Ky. 152. 

15 & 16 Vic., c. 86 .. | NOT LAW .. | Vunku Mahmoud v. Tunku Ali, 
5 S.S.L.R. 96. 

17 & 18 Vic., c. 125, s. 11 | LAW -. | Meyer v. Goldenburg and anor., 4 
Ky. 596. 

Ig & 20 Vic., c. 97, S 31.. | LAW «+ | Chinayah v. John Williams, 
S.L: RNS: 26. 

20% 2t Vie. & 77 .. | NOT LAW _.. | Ailee v. Saman and anor., 1 Ky. 
480; In the goods of Ismati, 4 
Ky. 187. 

20 & 21 Vic., c. 85 ../ NOT LAW _.., | Scully v. Scully, 4 Ky. 602. 

21 & 22 Vic., c. 27 -» | LAW .. | Tan Seng Qut v. Palmer, 4 Ky. 
251. 


24 & 25 Vic., c. 96 -.|NOTLAW _.. | Regina v. Mahomed Oosman and 
anor., 3 Ky. 50 


37 & 38 Vic.,c.62 ..| LAW .. | Ngo Bee Chan v. Chia Tech Kim, 
; unreported, cf. supra p. 46. 
38 & 39 Vic., c. oI -» |NOT LAW ~.. | Vulcan Match Co. v. Herm. 


: Jebsen & Co., 1 Ky. 650, 
46 & 47 Vic., c. 57 ..|NOTLAW _..| Fraser & Co. v. Nethersole, 4 


Ky. 269. 
58 & 59 Vic., c. 25 .. | Semble NOT Hadjce Ahmad v. W. C. Niblett, 
LAW S.S.S.L R. 58. 
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ACQUISITION OF LAND FOR PUBLIC PURPOSES 
ADMINISTRATION OF ESTATES, 

Chinese, 

Mahomedan, j 
ADMIRALTY JURISDICTION, 

Granted, ‘ 

Vice-Admiralty Court, 

Colonial Courts of Admiralty Act, 

Procedure rules, 

Local powers of legislation as to, 

ADMIRALTY OFFENCES (COLONIAL) ACT, 1849 . 
rs pt BOCs 
PROCEDURE RULES 
ADOPTED CHILJDREN, CHINESE 
ADVANCEMENT, PRESUMPTION OF 
APPEALS UNDER FIRST CHARTER 
TO KING IN COUNCIL 
APPEAL COURT, 
Created, 
Re-constituted .. — 
APPELLATE JURISDICTION 
ARBITRATION, 

Generally, 

Separation of Mahomedan husband and wife, 
ARMY ACT wi 43 
ATTORNEY- GENERAL, 

Generally, 

Discovery of documents by, 


BANGKOK, TREATY OF, 1826 
BANISHMENT 
BANKRUPTCY, 
Insolvent Debtor's Court, 
Jurisdiction, 1870, 
1888, 
BANKRUPTCY ORDINANCE, 1870, 
se ag 1888, 
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33 
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PAGE 
BAR, ADMISSION TO THE, Etc. 127—129 
BENCOOLEN ss 2 
BENGAL REGULATION, I OF 1831 Sa 52 
BIGAMY, 
Mahomedan man, 82 
‘i woman, 94 
Chinese, 89 
BILLS OF EXCHANGE ACT 48 
BILLS OF SALE ORDINANCE, 1886 50, 58 
BOUNDARIES ORDINANCE, 1884, 49 
BRITISH NATIONALITY AND STATUS OF ALIENS ACT, 1974 105 
BRUNEI JURISDICTION 60—62 
Cc 
CAIRNS’ ACT, LORD, 1859, 67 
CHAMBERS OF COMMERCE, “NOMINATION OF LEGISLA- 

TIVE COUNCILLOR BY is ‘ 104 
CHANCERY PROCEDURE ACT, 1852 67 
CHARTERS, 

1807, 
Granted, II 
Provisions, ‘ II—I4 
Effect of, 14—20 
Recognition of Native Customs i in, 77—79 

1826, 
Granted, 26 
Provisions, : 26, 27 
Effect of, .» 27—29Q, 32 
Recognition of Native ‘Customs i in, 77—79, 80, 81 

1855, 
Granted, ame ze 34 
Provisions 34 
Effect of, 34—36 
Recognition of Native Customs i in, " 81-86, 88 
Effect of Ordinance V of 1868 upon, 40, 41 
ve " III ,, 1878, 44.45 
sg ee IOT vs 45, 68 

CHINESE, 
Restitution of conjugal nie amongst, 70 
Adopted children, . “ 86, 87 
Marriage, be - beh 87—89 
Administration of Estates, . 86, 87, 88 
Marital rights, .. : 89 
Legitimatio per subsequens matrimonium, 89 
Bigamy, ss 89 
CHRISTMAS ISLAND 62, 63 
CIVIL LAW ORDINANCE, 1878 45, 48 
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PAGE. 
CIVIL LAW ORDINANCE, 19°9_ be - : 45—48 
Section 6, ‘3 ae 45, 46, 47, 48, 72 
‘Mercantile law’ "in, a4 she oi -. 46, 47, 48 
Proviso to, ms x ia ms - 48 
COCOS ISLANDS ‘ = .. .. 58, 59, 63 
COLLISION AT SEA, RULES | a =i i 71 
COLONIAL BOUNDARIES ACT, 1895... £6 di 63 
PA COURTS OF ADMIRALTY ACT. 18go ie 59, 105 
bi EVIDENCE ACT, 1843 i ei 104 
” INLAND POST OFFICE ace "1849 ei sd 104 
- LAWS VALIDITY ACT, 1865 be 105, I10, [11 
42 LEAVE OF ABSENCE ACT, 1782 <3 es IOI, 122 
¥ MARRIAGES ACT, 1865 ie Be as 105 
is OFFICE REGULATIONS... se FEA SEES 
OFFICERS (LEAVE OF sa pinans ACT, 1894 .. 98 
COMMISSION OF GOVERNOR . ie 97 
COMPETENCY OF WITNESSES $3 ee 04 
CONJUGAL RIGHTS, RESTITUTION OF “s ii 69, 70 
CONSTRUCTION OF ORDINANCES aes vs Wit ar2 
» PROCLAMATIONS ie a’ 112 
CONTEMPT OF COURT, PARDON FOR “ ae 99 
» LEGISLATIVE COUNCIL - - 114 
CONTRACT, 
Marriage brokage, of - = go 
Colonial Office Regulations not a, ~ - -. 114, 115 
Public Servant, of, ws as si .. 15, 116 
Crown, of, 115, 116 
CONVEYANCING AND LAW OF PROPERTY ORDINANCE, 
1886 iz o 32, 49 et. seq. 
ss “a Sec. 33, 33 
7 Sec. 5°, 95 
COURTS (COLONIA 1 Jukispiction ACT, 1874 ex 42, 43 
COURTS OF INQUIRY INTO SHIPPING CASUALTIES » 106 
try OF JUSTICE, LOCAL ve OF sine nse 
S TO oe x 105 
COURT OF REQUESTS oe = - .. 13, 14, 20 
COURTS ORDINANCE, 1873... ne é oe 41, 42 
5% i, 1878... or os - 44 
- Pe 1907, «- oh eis I21 
Generally, i pa 65 és o6—69, 121 et. seq. 
Section 9 (6), a a ih 88 
Section 80, des sve ie a5 "123 et. seq. 
Section 81, - 54 ie a 120 
CRIMINAL CONVERSATION ee oe as 70, 71 
CROWN, THE, 
Delegation to Legislative Council by, .. = * 39, 103 
Recovery of debts due to, 3 i 43 
Proceedings by and against, 22 sis a 43. 44 
Torts committed by, - i ss 44, 117, 118 
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CROWN THE—continued. 
Demise of, 
Power to legislate by order i in : Council, 
Power to create Legislatures, 
Contracts of, 
CROWN DEBTS ORDINANCE, "1870. 
CROWN LANDS ORDINANCE, 1883 
ee 45 se 1886 
CROWN SUITS ORDINANCE, 1876. 


PAGE. 
97 

103 

103 

I15, 116 
43 

49 


49 
43: 44, 115, 116, 117, 118 


CUSTOMARY LAND- HOLDING, 24, 25, 54—56 
CUTTING PAPERS, re 5! 
D 
DEATH DUTIES, OKDINANCES IMPOSING 97 
DEBTORS ORDINANCE. 1870 a 58 
DELEGATE, LEGISLATIVE COUNCIL ‘NOT A MERE .. I07—109 
DEMISE OF THE CROWN ACT, 1go1 - 907 
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